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1. INTRODUCTION

1.1. Objectives

Migration is an integral part of Mankind’'s Historyndoubtedly it contributes to the
evolution of the host countries as to the transiintries and countries of origin of migrants.

Without obscuring the positive contribution of magon on their economic and socio-cultural
development, host countries, including Belgium kse® regulate migration flows to their
territory. Some legal “gates of entry” exist in Belm and most of the migrants benefit from
a resident permit. However some third-country metie do not meet (anymore) the criteria
for entry, stay and/or establishment as define@d&lgian legislation.

The irregularity of stay has implications for theoeomic and social prospects of migrants,
and thus for their personal development, and ferBélgian society. Aware of this reality, the
Belgian authorities have developed and supportedettislative implementation of practices
to prevent, detect and reduce irregular migratooverds and into Belgium.

This report is the Belgian contribution to a stuByactical Measures for Reducing Irregular
Migration, requested by the European Commission and addrégsthe National Contact
Points (further: NCPs) of the European Migrationtwsek (further: EMN). The overall

objective of this European study is to provide awergiew of existing approaches,
mechanisms and measures implemented by Membeis Stateldress irregular migration in
the EU.

As part of this comprehensive European study andadgnordance with the technical
specifications defined by EMiNthe specific aim of this national report is tgtiight the
historical and political approaches towards irraguhigration in Belgium. It also provides a
comprehensive overview of practical approaches,ham@sms and measures developed in
Belgium to reduce irregular migration. In partiaulthe study identifies effective practical
measures undertaken to: (1) address irregular trogrbefore the migrant arrives in Belgium
— i.e. at pre-entry level; (2) detect the entryiroedgular migrants onto Belgian territory; (3)
monitor and ensure migrant compliance with the eeipe conditions of their visa and/or
other permission to stay in Belgium in order to idvoverstay; and (4) address the (legal)
situation of irregular migrants by providing waysitoof irregularity. Various Belgian
transnational partnerships in the field of irregutagration will be highlighted. The impact of
the recent development in EU policy and legislationthe national policy and practices will
also be examined.

The outcome of this study is primarily intended paticymakers and stakeholders concerned
with developing and implementing policy relating itoegular migration. Indubitably this
study is interesting for other stakeholders andtgraners working in the field of irregular

! EC, DG Home-Affairs, “European Migration NetworkSpecifications for EMN Study — Practical Measures
for Reducing Irregular Migration in Belgium”, MIGR20L, EMN, DOC 231.



migration. Researchers and people in the wideripuho have an interest in irregular
migration could also be triggered by this study.

1.2. Definitions

Irregular migrants, by means of measures implendebyethe Belgian authorities in order to
prevent/avoid their presence in Belgium, are atdbee of this report. It is thus crucial to
define which migrants are considered as irregular.

In the technical specifications of this study de@irby the EMN Steering Board, it is proposed
to refer to the definition given in the Return Riige”: “the presence on the territory of a
Member State, of a third-country natiohatho does not fulfil, or no longer fulfils the
conditions of entry (...), stay or residence int tl@mber State”. It is interesting to notice that
this definition applies in the text to “illegal gsta The term “illegal” is employed in various
EU policy documents framing the debate on irregutagration, such as the Stockholm
Programme (2009) and the European Pact on Imnograimnd Asylum (2008).

The use of the term “illegal” to describe irregullamigrants is sometimes criticised by
researchers, civil society organisations and variuropean actors, including the Council of
Europé, the EU Parliament, the Fundamental Rights Ageany,others.

According to Merlino & Parkify these criticisms have begun to start changedrdibcourse
of the European Commission. In particular it isewadrthy that the Commissioner for Home
Affairs, Cecilia Malmstrém, now uses the term “gudéar migration” and that the technical
specifications also recommend the use of this term.

Actually, even if irregular migration is often dissed in public and political spheres in
Belgium, the definition of the term remained uncle&ven in legislation, no specific
definition of the “irregular migrant” is given. Whaust refer to various articles of the Act of
15 December 1980 on the Access to the Territorgideace, Settlement and Removal of
Foreign NationafS(further: “Aliens Act”) in order to have an ide&who is designated by the

2 Directive 2008/115/EC of the European Parliamemi she Council of 16 December 2008 on common
standards and procedures in Member States fomiatuillegally staying third-country national©J L 348,
24.12.2008, pp. 98-107).

% According to the EMN glossary, a third countryiaaal is “any person who is not a citizen of theiddnwithin

the meaning of Article 20(1) of the Treaty on thenEtioning of the European Union and who is noesespn
enjoying the Union right to freedom of movementdafined in Article 2(5) of the Schengen Bordersi€o

4 Council of Europe, Resolution 1509 (2006), Humanigh®& of Irregular Migrants,
http://assembly.coe.int/main.asp?Link=/documentgéettext/ta06/eres1509.htm

® MERLINO, M. & PARKIN, J. (2011)rregular Migration in Europe: EU policies and tHeundamental Rights
Gap (Brussels: Centre for European Policy Studies)irieneed September 22nd, 2011, from
http://migration.etuc.organd CHOLEWINSKI, R. (20055tudy on obstacles to effective access of irregular
migrants to minimum social righ{Strasbourg: Council of Europe Publishing).

S MERLINO, M. & PARKIN, J. (2011)0p cit

" GUILD, E. (2004) ‘Who is an irregular migrant?’ inBOGUSZ, B., CHOLEWINSKI, R., CYGAN, A. &
SZYSZCZAK, E. (eds.)rregular Migration and Human Rights: Theoreticaturopean and International
PerspectiveglLeiden : Martinus Nijhoff Publishers).

8 BS 31 December 1980. An unofficial coordinated \mmsi of the Aliens Act is
https://dofi.ibz.be/fr/reglementering/belgische/iket _derniere version.pdf




term “irregular” (“illegal” in the Aliens Act). Toresume, “irregular migrants” are all the
individuals who do not enjoy the right of (legathgng or residence in Belgiutin this
context, some researchers consider it is more aotoespeak of “irregular residents”.In
practice, only the Minister of Home Affairs or hpsoxy, that means a civil servant of the
Immigration Office (10), can judge about the leghhracter of the stdy.

On the basis of the legislative framework, sevetegaies of irregular migrants can be
pointed out

1) The first category concerns migrants who enter t¢bentry illegally and stay
clandestinely

2) The second category concerns migrants who obtdith #acuments to enter, but who
breach the terms of their admission, for exampleokgrstaying their period of
entrance permission.

3) The third group are migrants with forged documepégsons who have assumed false
identities with real documents or persons who habviined a status thanks to the
diversion of legal measures (stateless statusjagas of conveniencg..);

4) The fourth group concerns persons whose immigratatus is pending. This group
includes people, whose application for regularisais pending and whose application
papers prevent their expulsion, or third countryiamals (further TCN’s) who have
lodged an asylum application. This group also idekiindividuals who have filed a
request for status prolongation but still wait fordecision by the time that their
limited residence permit expires. These people iixegularly in Belgium but with
knowledge and toleration of the authorities.

5) The fifth group concerns migrants who obtain valiocuments to enter, but who
disrespect the terms of their (temporary) admissfanong this group are migrants,
who entered the country with a tourist visa buetak an illegal employment. These
persons are irregular workers rather than irregoiyrants. However, it is important
to notice that, following the Council of State, flaet that a TCN residing regularly in
Belgium works without a work permit is a valid reago deliver an order to leave the
territory.

6) TCN's under the age of 18, who arrive on the teryi of a state unaccompanied.
These children are addressed under the expressi@mc¢ompanied minors” (MNA)

® EMN - Belgian Contact Point (2008legally Resident Third Country Nationals in Belgi: State approaches
towards them and their profile and social situati@russels: EMN — Belgian Contact Point), p.11.

19 JANDL, M., VOGEL, D. & IGLICKA, K. (2008) “Methodtogical Issues in Irregular Migration Research”,
Research Paper, CLANDESTINO Undocumented MigratiGounting the Uncountable, retrieved 7th July,
2011, from_ http://clandestino.eliamep.gr/categorgfiular-migration-ethics-in-research

X EMN — Belgian Contact Point (2006p cit, p. 9.

'2 This categorization is essentially based on tveeaech projects: KAGNE, B. & MARTINIELLO, M. (2000)
Easy Scapegoats: Undocumented Immigrants In Eurep8elgian report (Brussels: King Baudouin
Foundation) and JANDL, M., VOGEL, D. & IGLICKA, K2008)op cit.

13 Article 146 bis of the Civil Code defines “marri@agf convenience”. This concept is used when, atjhahe
formal consent has been given, it appears thaintemtion of at least one of the spouses is cleadythe
creation of a sustainable matrimonial cohabitatimirt,aims solely to obtain an advantage, relatatigastatus of
spouse.




MNA'’s entering illegally the territory or/and didbhlodge an asylum applications or
other procedures, might also be seen as irregugrants.

7) Under certain conditions (illegal entering, no legtay, etc.) victims of human
trafficking.**

As highlighted by two important researches conduiateBelgiunt®, the different categories
described above experience a variety of migrati@edtory, as well as in terms of
institutional, social and material resourcgs.

Finally, it is important to point out the fact théite status of irregularity is not fixed, but
subject to changes over time. These changes ae @lated to developments in individual's
personal circumstances that render their preseliiegitimate” in the eyes of the Belgian
state’’ For example, for migrant workers, renewal of a@desce permit is tied to a work
contract.

1.3. Methodology

The purpose of this study is to highlight the diéi®t measures developed in Belgium in order
to reduce irregular migration flows. For this puspp we have compiled various laws,
practices and statistical data. This helped usxpoge not only the current legislative
framework for the management of irregular migratiorBelgium, but also to highlight the
legislative history, philosophy, laws and practideseloped.

Annual reports edited by the 10 and the Belgian NK#e been at the basis of our
compilation. Some (more confidential) documentsdifferent actors involved in the fight
against irregular migration have also been us&aientific research conducted at both the
Belgian and European level, as documents editedh topic by various national or
international organisations, have further fed afilections.

To improve data collection and select the mostvegle measures, semi-structured interviews
with different stakeholdet involved with Belgian migration policy have beeonducted.

The Belgian Contact Point of the EMN (EMN-BCP) hsslected these experts. The
interviews helped us to highlight the philosophytlod legislation and practices developed in

% In accordance with the specifications defined iy EMN Steering Board, measures implemented inrdaode
fight against human trafficking will be not examihia the framework of this report.

> ADAM, I., BEN MOHAMMED, N., KAGNE, B., MARTINIELLO, M. & REA, A. (2002)Histoires sans
papiers(Bruxelles: Vista) and REA, A., GODIN, M., MARX, 1., VERBIST, G. & CORLUY, V. (2008) Before
& After: La situation sociale et économique des personnes ayant bénéficié de la procédure de régularisation en
2000 (Brussels: Centre for Equal Opportunities @pgosition to Racism).

8 ADAM, 1., BEN MOHAMMED, N., KAGNE, B., MARTINIELLO, M. & REA, A. (2002)op cit.
7 |bidem p. 3.

8 Interviewees and the organization they work fae: avlichel Mouligneaux, 10, “Enquiry” unit; Stéphani
Jassogne, Medimmigrant; Geert Verbauwhede, 10, f@dentification for migrants in detention Centrasfit;
Dirk Van Daele, De Foyer; Julie Lejeune and KoemwDi§ Centre for Equal Opportunities and Opposition
Racism; Frédérique Mawet and Michaél Franssensydiimation and Initiatives for Refugees and Foreigne
(CIRE); Paul De Backer, federal police, GenerakbBlion of Administrative issues; Bart Verstraete dohan
Hongenaert, 10, “Immigration Liaison Officer” unifPol Neuville, FPS Employment, Labour and Social
Dialogue.



Belgium. They have been also crucial in order ghhght the impact of the European policy
on the development of these practices and legislatrinally, the various contributions of
those interviewees were essential to highlightifferent stakes that cover their daily work.
A round table, bringing together experts previowsigountered, or officials of their
administration/institution, as well as representiof the EMN-BCP, has also been
organised. During this round table, experts wevéed to comment on the intermediate
report previously drafted.



2. POLICY AND LEGAL FRAMEWORK IN RELATION TO
IRREGULAR MIGRATION IN BELGIUM

2.1. National policy and legislation towards irreglar migration

Belgium has hosted many migrants in its historyt @util the mid of the 1930s the country
did not have a migration policy in the modern ustlnding. During the inter-war period,
Belgian authorities, under pressure of employedéfations, organised the immigration of
workers originating from Italy, Germany and East&uaropean countries. A draft of an
immigration policy, correlated with an employmerdlipy, was then designed. The Royal
Decree of March 3, 1936°, establishes the obligation of a work permit basedx double
authorization (work permit and residence permitheTpetrol crisis in 1973 and its
consequences in many domains led the Belgian digtdecision of the Cabinet on August
1%, 1974, to put an end to this policy of work imnaition based on quotas. The first wave of
massive regularisation of migrants without residepermits was carried out at that time:
Between August 1974 and October 1975, some 8.4@licapons were introduced of which
almost 7.500 cases were granted a positive outédme.

2.1.1. Legal framework

The cornerstone of Belgian legislation is the Adigkct and its executive decree of 8 October
1981 on the Access to the Territory, Residencefleédatnt and Removal of Foreign
National$*. The Aliens Act determines five “gates of entryito the Belgian territory: free
circulation of EU members’ citizens, studies, famieunification, work and asylum
applications. Depending on the residence statustgpiathe migrant has a number of rights
and is subjected to certain obligations.

Several modifications have been incorporated iht Aliens Act and its executive decree
these last decades. As highlighted by some scigfitisince the implementation of the law,
the Belgian immigration policy has become more arafe restrictive, notably in order to
combat (the increasing) irregular migration flowdinisterial Circulars have attempted to
arrange many administrative practices. Howevera aonsequence of the multiplicity of
circulars, it was sometimes difficult to know howttandle certain situations.

9 Order N° 285 supplementing and coordinating aaments for the employment of foreign workeBS(7
April 1936).

“YDE BRUYCKER P, APAP J, BERNARD F e.a. “Regularieas of illegal immigrants in the European Union,
2000.

' BS 26 October 1981.

22 VAN MEETEREN, M., VAN SAN, M. & ENGBERSEN, G. (200 Irreguliere immigranten in Belgié
Inbedding, uitsluiting en criminalitei(Rotterdam: Erasmus Universiteit Rotterdam); MARIELLO, M. &
PERRIN, N. (2009), “Immigration et diversité en Biglue” in: BEAUFAYS, J. & MATAGNE, G. (edsha
Belgique en mutation. Systemes politiques et gobs publiques (1968-2009ruxelles, Bruylant), pp. 217-
251.

10



One major reform of the Aliens Act took finally pin 2006. Two Acts, also known as
Mammoth | & Il, have profoundly reformed the Belgianmigration policy: the Act of 15

September 2006 amending the Act of 15 December D@8€the Access to the Territory,
Residence, Settlement and Removal of ForeignermmNag> and the Act of 15 September
2006 reforming the Council of State and creatiregAlien’s Litigation Councft*.

These reforms had among others the purpose topoie the aforementioned circulars into
law. Also it transposed several European directind®elgian legislation and brought major
changes to the Belgian asylum procedure (the inttoah of the subsidiary protection status,
a faster and more efficient asylum procedure byced) the number of authorities examining
the asylum requests (in particular to unburderbencil of State), and the transformation of
the Permanent Refugee Appeals Commission into lieag\Litigation Council).

Finally, it became clear to the government thatrdheas a shift from purely irregular
migration towards more pseudo-legal migration (emarriages of convenience, fraud in
family reunification, etc.).

2.1.2. State approaches

In accordance with this legal framework, the figlgainst irregular migration initiated by the
Belgian political authorities is mainly based onvese approaches, to a large extent
interdependent:

- prevention

- coordination between the various national actors
- detection of pseudo-legal migration

- efforts to reduce the informal economy

- removals (voluntary or forced)

- regularisation

- international cooperation

Hereafter the five first aforementioned approadumeshighlighted. The regularisation options
will be addressed in point 3.4. The internationabmeration will be discussed in depth in
chapter 4.

Prevention

Prevention became one of the corner stones of &elgplicy, as pointed out in the 2010 End
of Year Statemenft of the Secretary of State for migration and asypaticy. As we will see

in point 3.1, various types of practical measuragehbeen implemented with this aim: start
information campaigns and by that raise awarenestha countries of origin in order to

2 BS,6 October 2006.
24BS 6 October 2006.

% WATHELET, M. (2011) “Migratie- en asielbeleid — Rijue de migration et d'asile: 2010 Balans— Bilan
retrieved September 18 2011, from
http://www.melchiorwathelet.be/uploads/Docs/1101 P9%M%20bilan%202010%203.0%20FR.pdf

11



discourage irregular migration, controls and chepk®r to arrival at national borders,
training activities of border staff for carrying topractical measures. These actions are in
particular based on strategic analyses and actams elaborated by the various partners in
the fight against irregular migration.

In Belgium, prevention is also based on sanctia@rssbme particular actors: carriers and
employers. Indeed, in application of the Aliens fattticle 74/4 bis), administrative fines can
be imposed on carriers when transporting passengerand from Belgium - who lack the
necessary documents to enter the Schengen areae ocountry of destination. Also in
compliance with article 74/4bis of the Aliens Acgrriers can conclude a Memorandum of
Understanding (MOU) with the Minister of Home Affai Since they are subject to lower
penalty amounts, carriers who have a MOU make nedi@t to lessen the transport of
passengers with insufficient documents, to andutinoBelgium. In 2010, 46 carriers had
such agreements.

Sanctions also concern the Belgian labour marketorter to reduce the employment of
irregular workers, employers are also subject toafiees in the case they hire them. In
accordance with article 13 of the Act of 30 Aprib9P on the employment of foreign
workerg®, former employers of irregular migrants are haable for their repatriation and
subsistence expenses. The Minister of Home Affdasns these amounts to the employer. If,
after a reminder, the employer has not paid theiggy his file is sent to the FPS Finance, and
more specifically to the offices in charge of Crovavenue and criminal fines, which will
then collect these amounts to the employer therasg&iv

Coordination between the national actors

Various actor® are involved in the fight against irregular migpatin Belgium: 10, the
communes, FPA Foreign Affairs (more especially @eneral Consular Direction of Foreign
Affairs), federal and local police-services, Seguand Information services, the services of
the Public Prosecutors, the Social Inspection Servin recent years, efforts have been
undertaken to strengthen synergy and improve irdtion exchange between the different
actors. Procedures involving various actors hawenldermalized. It is in particular the case
for the institutions involved in the detection omages of conveniené@The circular of 13
September 2008 regulates their collaboration. The multi-discipliy approach also prevails

BS,21 May 1999.

" 1n 2010, 455 employers for the first time wereayadl to pay the fees mentioned above. 291 empldwers
actually paid, against 389 in 2009(Source: ImmigraOffice)

%8 A description of these actors is available inrieat point (2.2).

%9 See also the Belgian answer to the EMN ad hocygoremarriage of convenience, requested in Jund,201
http://www.emnbelgium.be/publication/ad-hoc-quergsnage-convenience-0

%0 Circular of 26 September 2008 on the implementatd a multi-disciplinary cooperation for victimg o
human trafficking and / or certain aggravated foohBuman traffickingBS 31 October 2010).

12



in the fight against trafficking in human beirsThe project ‘Europa’ (detection of frauds,
see 3.3.) and the project Communes-Pilot (assistdac removals, see 3.4.) are some
examples of this close collaboration of differerartpers in the fight against irregular
migration.

Detection of pseudo-legal migration

According to many actors, Belgium is confronted ddferent forms of pseudo-legal
immigration. This expression covers various typégligersion of legal measures, among
others marriages of convenience, false legal codiadm, misuse of visas (business, student
or tourist visas), fake documents, false declamngtiooncerning the means of subsistence,
abuse of stateless status...

In order to detect these irregularities, some gppeniits have been reinforced or created. The
legislation has also been enforced in order to @mbpecially one of these phenomena: the
marriage of convenience. The Act of 25 April 200@eading the Act of 15 December 1980
on the Access to the Territory, Residence, Setiféermed Removal of Foreign Nationafsin
force since the®LJune 2008, introduces new means of action foriBelguthorities. During
the first three years after obtaining a resideramuchent, when the foreigner no longer meets
the conditions required by law, the 10 may termendhe right of residence by an
administrative procedure. During the first two ygedahe fact that the two partners no longer
live physically under the same roof, is a suffitienterion to withdraw the residence permit.
During the third year, a negative opinion from theblic prosecutor is sufficient to end the
right of residence. After these first three yearsy intervention always requires an annulment
by a court.

It is important to notice that this act is alsdle basis of a new kind of fraud. Indeed, this act
transposes the European directive 2004/38/EC irBtigian legislation and introduces the
notion of “legal cohabitation”. Since it came irftwrce on 1 June 2008, a new phenomenon,
similar to marriages of convenience, made its are: fraudulent declaration of legal
cohabitation. This statement, based on a lastilioaship with an EU national, allows a
TCN to obtain a residence permit in the same waynasried people. We learned from
several sources that this status was increasirghghused fraudulently in order to obtain a
residence permit. In addition, it appears thatiéprers who in the past tried unsuccessfully to
conclude a marriage of convenience have turneldet@tocedure of legal cohabitation.

Efforts to reduce the informal economy

31 Circular of 13 September 2005 on the exchangenfifrination between the officers of civil status, in
collaboration with the Immigration Office on thecasion of a declaration of marriage with a foreigf&S 6
October 2005)

$2BSg 10 May 2007.

13



Taking into account that few irregular migrantseige assistance (financial and/or material)
from social welfare agencies, many of them areliredin the informal economy/. Belgian
authorities try to detect employers hiring irregutaigrants as so far as they consider that
employment possibilities in the informal economynstitute a pull factor: some researches
have pointed out the fact that some migrants censab a reasonable choice to stay
irregularly in the country in order to work someay® in Belgium and earn money to return
later to their country of origifi* It is important to notice that the work of the 8ddnspection

do not focus on the regularity of the stay of thgployees as so far as immigration legislation
and employment legislation are independent. Thaanmethat employers can only be
sanctioned if they employ immigrants who do notehawvork permit (see 3.3.).

Voluntary return and forced removals

Belgian policy on removal issues is based, to qulo¢elO, on a “step-by-step approach”.
Belgium applies the principle that every migrante@ular or regular) may/can leave the
country on an independent or voluntary basis. Rwogrfor assisted voluntary return have
been implemented, for instance the REAB prograra 84.). At any time irregular migrants
can leave on a voluntary basis.

If the irregular migrant does not return indeperigeor voluntarily, the 10 may make use of
forced return measures. According to the 1O, forostdrns are “inescapable for a realistic
and credible return polic§®. The authorities may also consider the detentibirregular
migrants in closed facilities (see 3.4.). The detencentres are responsible for an adequate
housing of irregular migrants. The centres are aigolved in the organisation of the return
measures, which are stipulated by internationallpgovisions. Conditions of detention and
operation of detention centres are regulated by0@22Royal Decre8 The Act of 15
December 1980 prescribes the maximum period ohtleteof two months. A prolongation
of the detention is possible to a maximum of 5 rhept respectively to a maximum of 8
months®

Belgian policy on removal has been often criticizetbtably by some civil society
organisations (CIRE, MIGREURORP...). In 1998, the He#HtSemira Adamu, a failed former
asylum seeker form Nigeria during a forced retlight, led to an evaluation of the national

33 ADAM, I. & al. (2002)op citand REA, A. & al. (2008dp cit

% E.g. LEMAN, J. (1997) “Undocumented migrants irussels: diversity and the anthropology of illetyli
New Community 23(1), pp. 25-41.

% EMN — Belgian National Contact Point (20@) cit, p. 63.
% BS 12 September 2002.

3" Detention up to 5 months is possible under théofohg preconditions:1) 10 initiated the procedw
removal within 7 labour days after the begin of de¢ention; 2) 10 continues the procedure respgdtie legal
diligence; 3) the removal of the concerned persastiil possible in an appropriate time frame; Phelongation
of the detention takes place in terms of 2 monthke-first prolongation may be pronounced by the tit@
following just by the authorized minister.

% Detention up to 8 months is only possible in caskslanger for the public security and/or the mnadio
security. After the maximum detention of 5 monttasged by, in these cases a prolongation in ternmef
month can be pronounced up to the utmost maximu@nobnths.
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policy on return. For this purpose the Ministertbé Interior established two successive
evaluation bodies, called after its chairman, Pv@tmeersch. The ‘Commission Vermeersch
&I evaluated the instructions concerning remavalnd formulated recommendations to
adopt the guidelines for removal. However, the repof the two Commissions were received
by national NGO'’s with criticism, which stated thhe recommendations were biased due its
composition out of many representatives of thegaodiervices.

2.1.3. Basicrights of irregular migrants

Some basic rights are guaranteed to irregular migraased on internatiofaknd national
legislation. Article 23 of the consolidated text thie Belgian Constitution of 17 February
1994° states that everyone has the right to live a did@sistent with human dignity. In
consequence irregular migrants would benefit fratme basic rights. According to the
Belgian law, these basic rights for irregular migsafocus mainly on the right to education
for children and the right to health care. The tighh education is a fundamental right
recognized by various international conventions laypdhe Belgian Constitution. Indeed, the
article 24, paragraph 3, of the Belgian Constitutistates: “everyone has the right to
education in accordance with the fundamental rigimd freedoms”. Any child residing in
Belgian territory, regardless of his administratstatus or the one of his parents, may benefit
from schooling.

The language communities in Belgium are in charfehe schooling system. The three
entities secured this right by decr@asr circulard®. The communities also gave guarantees to
school principals that (1) they will not be sanogd for hosting pupils with irregular status,
(2) they are not obliged to inform the police abth# administrative status of their pupils
and/or their parents and (3) these irregular migramy not be arrested in the vicinity of the
school®®

Even if the article 24, paragraph 3, of the Belgi@onstitution does not exclude them, the
access to education and training for adult irregmagrants has no explicit legal base. Adult
irregular migrants may attend university in theecisey possess the required qualifications.
However, universities may decide by their own airititdo accept or refuse these students.
For training courses, adult irregular migrants nrayeneral only attend those that are not

% The international sources are mainly: the Intéomal Convention on Human Rights, the International
Covenant on Economic, Social and Cultural Rights,Ihternational Covenant on Civil and PoliticagRs, the
European Social Charter and the Convention on tgktRof the Child.

“0BS 17 February 1994.

“! For the French Community, these regulations aseriteed in the Decree of 30 June 1998 aiming toiren®
all students equal opportunities of social emarimpaincluding the implementation of positive disgination
(articles 40-42 bis)RS 22 August 1998).

42 Circular of 24 February 2003 of the Flemish Miaisbf Education on the right to education for maor
without residence documents.

43 JAMIN, Ch. & PERRIN, N. (2005).es politiques publiques en matiére d’enfance ejedaesse au XXéme
siécle, en Belgique et en Communauté frangdsexelles: Communauté Francgaise de Belgique).
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government-funded (although there are exceptiorthisorule). If the school or the training
centre is government-funded, as is the case wigh language courses for unemployed
people, adult irregular migrants are usudllexcluded”® On 1 July 2011, the Flemish
government adopted the new ‘Education Decree XXI'which irregular migrants are
explicitly excluded from the adult’s education {ele 1V, 48°)*°

Concerning right to health care, article Articleparagraph 2, of the Organic Law of 8 July
1976 on the CPAS stipulates that irregular residents are alsoledtip “emergency medical
assistance” if they meet certain conditions. Thecept of “emergency medical assistance”
was clarified by the Royal Decree of 12 Decembé&®616n emergency medical assistafice
This Royal Decree does not provide a concrete ifiefinof this concept, however it clearly
states that:

1) The assistance provided should be exclusivelymmedical nature;

2) The “urgent” character must be certified by atdg

3) Health care provided can be preventive and imerat

4) The medical help given can be both mobile owvjgled in a health centre;

5) The assistance cannot consist of financial hetpsing or any other provision of
service in kind.

In 2010 the reimbursement rules for medical careewehanged by a circuldt. In
consequence, the state reimburses the costs otah@dsistance recipients of the CPAS only
after systematic social inquiry.

Irregular migrants can also benefit from other basgjhts, even if no specific legislation

specifies them. . It is worthy to note that landkrenting to irregular migrants are not legally
punishable. On the contrary, the article 77quafethe Aliens Act implements sanctions

against landlords or real estate agencies abubmgulnerable situation of tenants, in this
particular case against slumlords.

Irregular migrants have legally no right to workhig fact does not mean that irregular
migrants who are working nevertheless illegallye ateprived from fundamental rights.
Fundamental rights for workers — irregular or regu are statutory minimum wages,
personally and regularly payment, strict ruleshia tase of allowance in kind payment (i.e.
payment in form of food, housing, etc.), indeperadeaf payment from profit or loss of the

|t seems that some government-funded institutiang a certain tolerance towards illegal migraot®ing
their courses/trainings.

4 ADAM, I. (2002) “The social and economic situatiofi undocumented migrants in Belgium” in: PICUM
(Ed.) Book of Solidarity: Providing Assistance to Undoemted Migrants. Vol. 1: Belgium, Germany, the
Netherlands and the United KingddBrussels: PICUM), pp. 16-20.

4 BS 30 August 2011
4"BS 5 August 1976.
48BS,31 December 1996.

49 Circular on the required social enquiry for thenieursement of medical expenses under the Act Apal
1965 and the Ministerial 30 January 198%(6 May 2010)
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employer, employer-share on the home-work transpasts, etc. For non-respect of one or
several of these rights, irregular migrants mayéd court case against an employérhe
defence of the rights of irregular workers is arpamant topic for several national and
international organisations based in Belgium. Adoay to PICUM, a European umbrella
organisation of these actors, “lack of access ® lf#bbour market compels undocumented
migrants to seek informal work, which can lead tepleitation and human rights

violations.”*.

Since 1984, irregular migrants are not allowed ¢odfit from the assistance of the Social
Welfare Agencies. However, some categories of ulaagmigrants have a more “expanded”
right to aid and can receive material aid and hgusn a community centre (food, social,
psychological and medical care, access to legalaassistance on voluntary return, right to
education and professional training), including:

- Failed asylum seekers who have requested the ssispesf removal measures due to
children attending school. The material aid endgmwthe request is not granted or
when the suspension of the removal measure hasl.ende

- Failed asylum seekers who cannot give heed toetm®val order due to a pregnancy
of more than six months. The material aid ends withaximum of two months after
giving birth.

- Failed asylum seekers who cannot leave the teyriiecause of medical reasons and
consequently apply for a residence permit on theeshaf article 9ter Aliens Act and
who can prove that it is medically not possible fieem to leave the open reception
centre (through a medical certificate).

- Children who are staying irregularly in Belgium kiheir parents in the case that the
Local Public Welfare Centre has determined thatptheents are not able to provide
for their children.

- Failed asylum seekers who cannot leave the teyrod return to their country of
origin due to circumstances beyond their contra amo have introduced a request
for suspension of the removal order. This can leectise when the political situation
in the country of origin impedes every possibibfyreturn.

- Failed asylum seekers who cannot pay heed to theva order because they are the
parent of a Belgian child and have introduced apliegtion of authorization of
residence on the basis of article 9bis Aliens Atte right to material aid ends when
the 10 has taken a decision on the applicatiorafhorization of residence.

- Failed asylum seekers who have signed a commitmenbluntary departure: the
right of material aid will last until departure.

Moreover, as stated in the circular of 17 Decenil®®9 on the Law of 4 May 1999 amending
certain provisions relating to marri@gethe right to marry is not subjected to the resige

Y ORCA (2009)Travailleurs sans-papiers: Un guide de drqiBruxelles: ORCA).

1 PICUM (2010)2010 — PICUM'’s Main Concerns about the FundameRights of Undocumented Migrants in
Europe (Brussels: PICUM), retrieved July 1st, 2011, from
http://picum.org/picum.org/uploads/publication/Amtib20Concerns%202010%20EN.pdf

%2BS 31 December 1999.
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status of the future spouses and the registrarotaefuse to celebrate the marriage on the
sole ground that the foreigner is staying irredular the Belgian Kingdom.

Irregular migrants have also the right to file wdait and to receive pro-bono legal assistance.
Legal assistance offices can advise people comsglarcomplaint or a civil action in case of
a trial. If people cannot afford a lawyer, they nask a lawyer "pro bono" (a legal aid office).
Irregular migrants may, however, be denied thisoopmity for legal actions that are not
related to the application of the Aliens Act (eagprk, marriage, housing, social assistance).
These requests are handled on a case-by-case basis.

The Belgian Alien Act does not stipulate any dutydenounce irregular migrants to the
authorities. However, art. 29 of the Code of CriahiRrocedure stipulates for civil servants a
duty to denounce crimes or offences. Although uteg residence and entry can be
considered as offence, the obligation is a morad @amd implies no penal sanctions.
Moreover, the article is not applicable to persbosnd by professional discretion.

2.2. Institutional framework

Whereas Regions and Communities manage integrissoes, the entry, the residence status
and the removal of irregular migrants are still @nthe authority of the federal government.
The 10, an administration of the SPF Home Affaissin charge of the correct execution of
the Aliens Act. The activities of the 10 can beuregd as followed:

- to manage migration flows and decide on the validitapplications (such as family
reunification and short term stay);

- to adapt and implement national legislation to clympth European law;

- to enhance the struggle against human traffickeillaboration with other services
involved,

- to apply the Dublin-1l Regulation; the registratiohthe asylum seekers’ applications
and the management of the applicants’ residenagresgents throughout the asylum
procedure;

- to organise the forced return of foreigners whondolonger/not comply with the
entry- and residence conditions;

- to struggle against pseudo-legal migration;

- to implement international collaboration with siarilbodies of other EU Member
States as with of countries of transit and origin.

In order to fulfil its mission the IO is dividedtm different sections in charge of specific
iIssues. Relevant sections with regard to preventdedecting, addressing and reducing
irregular migration are: “Border Control” sectiofiVisa/Short Stay” section, “Inquiries”
section, “Immigration Liaison Officers” section (MBEL), “Bureau C/Irregular Migrants”,
“Permanency” section, “Bureau CID/Identificatiorr fmigrants in detention Centres” section,
“DID/Identification for migrants in prisons” sectip “Transfer” section... In order to prevent

* EMN - Belgian Contact Point (2009jhe Organization of Asylum and Migration Policies Belgium
(Brussels: EMN — Belgian Contact Point), pp. 7-8etrieved 23rd June 2011, from
http://www.emnbelgium.be/sites/default/files/publions/org. of migration_and_migration.pdf
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irregular migration, 10 works in close partnersigh embassies and consulates that issue
various kinds of visas. Moreover, 10’s Immigratibraison Officers work in a preventive
and/or repressive approach on various topics linkadegular migration (human smuggling,
removals, pseudo-legal immigration...).

In the struggle against entry of irregular migramt$o Belgian territory, the Federal Police is
an important actor working in close cooperatiorhviite 10. Different sections of the Federal
Police are stationed at external border poststhéncase that immigrants do not fulfil the
required entry conditions, decisions are takenHh®y IO concerning the entry in Belgium.
These decisions are: (1) either a removal decigiefoulment” from the border), with
possible detention at a specific place near thedyoor (2) access to the territory is granted
with, if necessary, the issuance of a visa.

The External Borders Commission assesses the tinfcasre and the organisation of the
external border policy. The overall objective ast@ommission is to ensure compliance and
implementation of the Schengen rules on borderrotsnat the external borders of Belgium

and advise the Minister of Home Affairs on the mattThe Commission consists of

representatives from the 10, Federal Police, custdfPS Finance), FPS Mobility and

representatives of the Walloon and Flemish Regions.

On the local level, the municipalities are impottactors in the prevention of irregular
migration, especially in the detection of falsifid8uropean identification documents.
Concerning the detection of marriages of convemsnar fraudulent declarations of legal
cohabitation, the local authorities play a cructdé. Several communes implemented in their
administrations “marriage of convenience-units”jalhinvestigate on request on the registrar
in charge relevant suspiciorfs. In this context it is obvious that also the logalice play a
crucial part in preventing irregular migration dretlevel of municipalities. .

The Belgian labour market inspectors check irregfiga on the labour market, both in regard
to employees and self-employed. Their mission isdentify both irregular workers and
employers hiring such workers.

Concerning forced removals, the 10’s General Caonatibn and Control Cell is in charge of
the coordination between the different detentiomtres, between the centres and the
executing offices and between third parties (autiest lawyers, etc.) and, on the other hand,
for checking the system and the working measurd¢iseo€entres. In case an irregular migrant
is being held in a detention centre, repatriatioeppratory activities are under the
responsibility of the 10. It takes charge of seegriravel documents and identification and
practical departure arrangements, particularintligooking.

Two institutions must be also mentioned insofatheesy intervene in the trajectory of some
irregular migrants in Belgium: CGRS and Fedasile TGRS, an independent administrative
instance, has the competence to examine asyluncagpmhs recorded by the 10. The CGRS
is the competent instance to either grant or refagyee status or the subsidiary protection.

* Belgian answer to the EMN ad hoc query on marri@jeconvenience, requested in June 2011,
http://www.emnbelgium.be/publication/ad-hoc-quergsnage-convenience-0
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As soon as a negative decision is taken the CGR&dgbe information to the 10. The same
procedure is applied when the CGRS withdraws astateviously granted to a foreigner.

The Federal Agency for the Reception of Asylum seekfurther: “Fedasil”) is responsible to
ensure that all persons who wish to voluntarilyinetto their country of origin can make an
appeal to a support programme. This institutiorua&s also reception of unaccompanied
minors to the extent that they can no longer bd el detention centre and of families with
children staying irregularly in Belgium in the cabat the Local Public Welfare Centre has
determined that the parents are not able to provatetheir children. Finally some
organisations are also involved at different stagé® Belgian bureau of the International
Organization for Migration (further: “IOM”) is inMged in many prevention campaigns held
in the countries of origin and transit of migraritssupervision of Fedasil, it is also in charge
of a program for voluntary return, the so-calleceti®n and Emigration of Asylum Seekers
ex Belgium” (REAB) - program.

Several organisations in recent years have alstaed in defending the rights of irregular
migrants. We can cite, among others, the Platfoon Ihternational Cooperation on
Undocumented Migrants (further: PICUM) Organisation for Clandestine Labour Migrants
(further: ORCAJ®, Medimmigrant’, Point d’Appur® and Coordination et Initiatives pour et
avec les Réfugiés et Etrangers (further: CIREJ®. Most of the Belgian organisations which
defending the rights of irregular migrants are memalof the umbrella organisation ‘Forum
for Asylum and Migration’” (FAM), which generated ithe past public pressure for
regularisations campaigns. Concerning the respletiieofundamental rights of migrants in
Belgium, including irregular migrants, the Belgiuequality body Centre for Equal
Opportunities and Opposition to Racism (furtherGEZER) is in charge.

CIRE together with the Flemish Refugee Acffbooordinates the network of NGOs visitors
of the detention centres. This network is compdsediide aux personnes déplacées (APD),
Centre social protestant, Caritas InternationayiddRefugee Service (JRS) — Belgium, Ligue
des droits de I'Homme, Point d’appui and Servicei8ode Solidarité Socialiste (SESO).
Additionally, CEOOR has accredited visitors for tthetention centres and also the Federal
Ombudsman has unlimited access to detention fasilit

%5 http://www.picum.org

*% http://www.orcasite.be

> http://www.medimmigrant.be

%8 www.pointdappui.be

%9 http://www.cire.be

0 http://www.vluchtelingenwerk.be
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3. PRACTICAL MEASURES TO REDUCE IRREGULAR MIGRATION

3.1. Pre-entry: practical measures undertaken to adress irregular migration
before migrants arrive in Belgium

Belgian authorities have developed numerous messu@der to address irregular migration
before migrants arrive onto Belgian territory. Tinain four types of practical measures for
prevention are: (1) controls and checks prior tovar at the national borders, (2) training
activities of border staff and other responsible éarrying out practical measures, (3)
identification of irregular migration routes inteelgium and (4) information campaigns and
awareness raising in third countries to discouraggular migration. These measures involve
various actors, mainly ILOBEL, FPS Foreign Affaifimcluding embassies and consular
posts) and the Federal Police.

Controls and checks prior to arrival at nationalrder

IO is officially in charge of granting entry intoeRjian territory to foreign nationals. This
implies in particular the granting or refusal o$as. In practice, most of the visas are granted
by the Consular Posts (130 Embassies, Consulater@srand Permanent Representations)
of the FPS Foreign Affairs, Foreign Trade and Depsrlent. At the principal visa posts, the
consul is assisted for visa issues by a vice coasdior by one or several visa officers. The
position of visa officers was created some ten g/eajo in order to provide a necessary
expertise in the very specific task of visa issearihe visa officer is, under the authority of
the Consul, responsible for the issuance of visas.

In Belgium, the Directorate General for ConsulafaikE steers the activity of the consular

posts. This entails the following aspects: the diaion of acts and decisions into concrete
instructions, the provision of permanent trainiogthe persons on-site, the building up of

expertise, the safeguarding of risks, monitorirg pst’'s performance. The Visa Department
(C4 Service — section of DG Consular Affairs) eesuthat the consular posts receive clear
instructions and correctly implement them.

When specific problems arise, 10’s Immigration k@ Officers are being sent to consular
posts to assist them in file handling. For examfaestudents coming from Morocco and the

Democratic Republic of Congo for whom many irregiies have been detected such

Officers are sent on regular terms to the Belgiansolates of these countries in order to
conduct second line interviews with visa applicas this basis, s/he takes the decision to
grant or refuse student visas. Because of the eratel decision making process, this
approach is expected of having a discouraging efflegossible fraud. It has also been used
in countries of origin where there problems witlauldulent practices were temporarily

virulent as for example China and Cameroon. Alsnceming student-visa 10 organises

information exchange with educational authoritigdss in order to raise awareness with

regard to existing problems and to point out thiéedBnt responsibilities concerning the

enlisting of foreign students .
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With the support of the External Border Fund, andar the supervision of the FPS Foreign
Affairs, Foreign Trade and Development, field waskglocally recruited) have been

specifically trained in order to check the authattiof documents in some countries, whose
administrative practices considered as problematithe case that these local field workers
have relevant doubts, they can implement addititests to detect the use of false or forged
documents. As a result of their work, visas arengré faster to “bona fide” applicants. The
knowledge and expertise of these field workersatse available to other Schengen partners.

The fight against pseudo-legal migration beginsregarly stage. Indeed, sincéApril 2005,
the “Familial Reunification Visa” section is in aigge of the authentication of marriages
contracted in the countries of origin in order ssue familial reunification visas. Each
application is considered individually. In casesefious doubts about the authenticity, it asks
legal advice to the prosecutor on the recognitibthe effects of marriage in Belgium. A
decision will be finally taken in concordance witke circular of 17 December 1999 on the
Act of 4 May 1999 amending certain provisions iaegto marriag&. During the year 2010,
the “Familial Reunification Visa” section asked gecutors to review 1135 cases (7% of the
decisions taken, against 6.7% in 2009). Prosecgave 1108 advices in total: 462 with a
positive opinion; 614 had a negative outcome; 3Riops in which they could not give any
advice.

Moreover, in accordance with the provisions retatin family reunification defined in the
Aliens Act (articles 40 bis/ter and 10/10 bis), gfrof kinship is required to apply for family
reunification. To overcome the lack of evidentialue of some civil status records or their
absence, a procedure to determine DNA parentagbdes developed and implemented by
the SPF Foreign Affairs and the Ministry of Homefakfs. Any applicant for family
reunification may use this procedure on voluntagsi®. In 2009, this procedure was
organised in 33 diplomatic posts. Between Septer20@8 and December 2009 6590 of such
DNA) requests (i.e. 3403 cases) were processed.

Information and training activities of border stafiid others

Many initiatives have been developed in order tovjle carriers (air carrier, shipping
companies, road transporters) a maximum of ledatnmation and advice to identify irregular
migrants. For instance, carriers and checkpointghenborder have been informed of the
existence of the specialised I0’s website on borertrol, which is operational since 1
January 2008% Updated each week, it gives information on tral@uments recognized by
the Belgian authorities and conditions to enterS8hkengen area. It also indicates the cases in
which civil penalties may be imposed on carriefsisTwebsite is also useful for foreigners
intending to stay in Belgium and provides inforroaton visa-requirements and entry into the
territory.

®1BS 31 December 1999.
%2 https://sif-gid.ibz.be/nl/Homepage.aspx
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Given that SN Brussels Airlines is the airline c@mp that carries most passengers to
Belgium and faces most “INADmissibléd” a platform called “Forum INAD” has been
implemented in 2005 to improve collaboration betwdbe company, the IO and the
“National Airport Security” section of the Fedeblice concerning the specific issue. The
discussions are conducted in working groups whagecg vary for each forum. The
discussions always start with an objective analyleilowed by proposals to optimize the
success rate of ‘refoulments’ (‘border removalBattSN Brussels Airlines must carry out in
accordance with the Chicago Convention of 12 JAB41on International Civil Aviation and
article 74/4 of the Aliens Act. The last meetingweed in October 2010 and was chaired by
Brussels Airlines. This last forum was also follaley a “Passport Day” with workshops on
relevant topics.

In the end of 2010, the 10 has organised a twoeataference for airline companies entitled
“Developing preventative strategies towards undcented persons”. During this conference,
airliners were provided with information about @kdocuments and border controls,
repatriation and non-accompanied minors. The madjective of the IO was to raise
awareness with the companies on these topics, yawedrsequence, to reduce the number of
inadmissible passengers (INAD’s), to increase thecass rate for escorted returns and to
reduce the inflow of unaccompanied minors.

Trainings to detect false travel documents are ptswided to border control staff and airline
companies in the countries of origin by the “Airlipe” section of the Federal Police. In
addition, in collaboration with officers of bordeontrol, the “Air police” section also
organises trainings of border inspection on comfahccess conditions prior to boarding. In
2010, the Federal Police has provided trainingrdmars in Kinshasa, Douala and Banjul. In
cooperation with the Federal Police, the 10 hagmigourses to airliners in Morocco, Turkey
and India. These courses are aimed at limitingguie immigration and the number of
offenses committed by the airline companies.

Information and awareness raising campaigns indltountries

To reduce irregular migration flows, the Belgiannligration Liaison Officers, sometimes in
close collaboration with the IOM, have carried ooany prevention campaigns in recent
years. The information focuses on the risks antkiesaof irregular migration but also on the
channel of legal migration in order to send a batahmessage. To achieve these goals
different media have been used (commercials orviggbm, plays in theatres...). Various
partners have been involved in these initiativeshsas local authorities and NGOs. Since
2000, prevention campaigns have been organisedn@rothers, in Albania, Cameroon,
Congo, India (Punjab), Kazakhstan, Kosovo, RomaRiassia, Slovakia, South-Caucasus,
Tunisia and the former Yugoslav Republic of MaceddfYROM).

In DR Congo for example, the dangers of irregulamigration are explained through
Congolese popular actions such as distributionro€hures, posters and placards and by the

% This term is used by the 10 to refer to third doymationals who cannot enter the Belgian teryitorso far
as they do not possess a valid document (visasidenrece permit) or do not fulfil the requiremeritkéd to it
(for instance sufficient means of subsistence).
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organisation of debates on television and radimgotese citizens are encouraged to invest in
their own country.

Moreover, the play “counter to zero” has been uhticed in several districts of the capital.
This play stages a young man who dreams to lieuirope. The script tells also the story of
his older brother who left Kinshasa 20 years agdive the same dream, but who was
removed and returned penniless... The play is awallowed by a discussion with the
audience. Posters have also been plastered itegtralocations. The campaign was
organised in the capital Kinshasa and in the paiinown of Matadi.

A similar information and awareness campaign wasdaoted between mid-July and mid-
August aiming to reach out young people and thaiepts in five districts of Conakry and in
the Institute of Fine Arts of Dubreka (Guinea).

It is interesting to notice that important Belgigolicy makers have also participated in such
campaigns. On 30 November 2009, the EU Council afidters for Interior and Justice
abolished visa requirements for citizens of the uddip of Macedonia, Montenegro, and
Serbia for stays of less than three months. A apresgce of this decision was a significant
influx of asylum seekers originating from the Balka Indeed in March 2010, the Belgian
Secretary of State for migration and asylum poliaed the Belgian Prime Minister went
together to the Balkans to raise awareness of @eelbnian and Serbian citizens on the risks
of this sudden migration movement.

According to the Immigration Liaison Officers thanspaigns only prove to be efficient if the
projects have specific goals and specified targetms. It also pointed out that repeated
campaigns have better chances to generate a dissuaffect. It also estimates that
information and prevention campaigns should be gfaatcomprehensive strategy.

3.2. Entry: practical measures undertaken to idenfy and detect irregular
migrants at the border®*

With the entry into force on 36of March 1995 of the Schengen agreements, bowdénin
the Schengen territory were abolished. Accordinigbyder control is focussed on compliance
with the entry conditions of persons who want teeethe Schengen territory via an external
Schengen border. In Belgium, the controls are edmut at three types of external borders:

- air borders: Brussels National Airport, the regioamports of Bierset, Deurne,
Gosselies and Oostende and the secondary airpdreeélgem;

- sea borders: seaports for commercial shipping divarp, Gent, Oostende, and
Zeebrugge and seaports for leisure boats of Bldydge and Nieuwpoort;

- land border: TGV terminal of Brussels-South railveagtion.

®  See also: EMN Policy Report 2010, Belgium, chapte6 “Border Control”,

http://www.emnbelgium.be/sites/default/files/publions/be policy report on _asylum and_migration 02@1
mnl.pdf
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In order to detect the entry of irregular migramsto Belgian territory, three types of
measures have been elaborated and implementeddiuBe (1) border controls and use of
surveillance technology, (2) intelligence gatheramgl (3) risk assessment.

Border controls and use of surveillance technology

Within the Federal Police, the air police serviaad more especially its “Border control”
section, ensures border controls in the six aigportthe broad sense of the term, i.e.: (1)
carrying out checks at external frontiers; (2) ecdiftg the Schengen rules; (3) enforcing the
national immigration policy and (4) searching fafse and falsified travel documents. These
last years, annual reports of the 10 and the Fé@aiece pointed out that TCNs who want to
enter onto Belgian territory without the requiredtherizations have developed various
strategies: “look-a-like”, fake European passports.

Navigation police is in charge in respect of théaé&mgen regulations in harbours, on inland
waterways and on the North Sea. To fight irregutanigration, the Federal Police conducts
also targeted controls on the main transport lofethe country. These are controls on trains
(railway police), highways and car parks (highwalige) that border these routes.

The use of new technologies (among others, X-ragartbeat detection and passive
millimetric wave detectors) has facilitated the waf Federal Police officers. Moreover,
biometric visas issued by various Belgian postg leém to fight against fraud and to speed
up control at the border.

Intelligence gathering and risk assessment

Various actors involved in the fight against irrlsgumigration have developed their own
system of data collection. For instance, the “Inmatign/Border control” section of the
Federal Police collect data generated by the varamtions carried out by the Federal Police.
This section elaborates newssheets weekly forgénts and they issue monthly and annual
reports. This information is also sent to the IG @ive only one example, in 2010,
information was given concerning Moroccan citizérevelling with a Spanish Schengen
visa, warning about fake Belgian and French visas.

The Federal Police has also established liaisacens in EU and non-EU countries. These
police officers work in Belgian foreign represemdat (embassies or consulates). In
collaboration, as far as possible, with the autlesriof the countries (of the region) where
they are located, they participate in the fightiagfairregular immigration. Meetings are
organised by the Directorate of International Rol@ooperation (CGI) designed to promote
the exchange of information between the liaisorcefs.

Within the 10, since 2004, a round table on irregummigration and human trafficking is
organised each month. The purpose of these meeasimgaible: (1) to obtain a global picture
of the phenomena (to discover new phenomena andstrag migration flows) and (2) to
formulate comprehensive solutions to reduce thésgsf These round tables put together
representatives of the various relevant sections.

Relevant information for this round table focus tre following elements: (1) legal
information (including convictions, , exposing netks...), (2) Modi Operandi (e.g. new
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routes, role of different actors as travel agentethe organisation of networks, fraudulent
means to obtain visas; use of false documents,eabligdministrative procedures...), (3)
impact of changes in the regulatory field (bothgmtove and reactive) and (4) cooperation
with external partners (at national, bilateral amdtilateral levels).

The information collected during these round takikesised to contribute to some other
important networks/agencies: Fran Tactical (Fronté®C (Intergovernmental Consultation
on Migration, Asylum and Refugees - Geneva), Bwdian) Interdepartmental Coordination
Unit for the Fight against Trafficking and Smuggjim human beings, Belgian embassies, the
Liaison Officers-network of the Federal Police dhd ‘Forum for Information Exchange and
Consultation with Regard to Irregular Immigratioh’

3.3. Stay: practical measures undertaken to controlirregular migration in
Belgium’s territory

Different measures have been developed in orderawitor and ensure migrant compliance
with the respective conditions of their visa angdermission to stay in Belgium and to detect
irregular migrants. Four main types of measures lsanidentified: (1) apprehension of
irregular migrants and control on the street, @)twls at the address to avoid overstaying,
(3) measures to prevent irregular work and (4) atete of fraudulent means of residence on
Belgian territory.

Apprehensions and control on the street

In order to detect irregular migrants in transitesiding in Belgium, spontaneous controls are
organised by the local police. These controls cecuio everywhere in the country but a
peculiar attention is given to special “hot spotBar example, since the closure of the
irregular camp in Sangatte (France) and in ordetrawel to the United Kingdom, more
irregular migrants stay near the harbours of Oaemd Zeebrugge.

In case the police is confronted with a person eciggl to reside irregularly on Belgian
territory, the Office C (Clandestines) (or the “fP@nency Unit”) is contacted in order to take
an administrative/executive decisténThe Office C also provides administrative support
the police during control actions (announced or),not at major events that attract many
foreigners (such as international football matcbesnusic festivals). If the police or social
inspection wishes, it can appeal to the Judician@ittee for support during these actions
and for an accelerated procedure.

Based on the administrative report prepared byptiiee, the Office C (or the permanency
unit) will check the immigration status of the catlied foreigner in his/her personal history
file. They will send instructions to the police smon as possible. If the foreigner is a regular

% Federaal Informatie-uitwisseling- en Overlegorgagmhet gebied van lllegale Migratie (FIOM) / Forum

d’échange d’informations et de concertation en énatd’immigration illégale (FICIM)
% Qutside the normal working hours the Permanendy takes over.
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resident in Belgium, or if a suspension procedsngending against a decision, the police will
release the concerned person.

Measures to prevent irregular work

As aforementioned (see 2.1.), any employer hirmmggular migrants may incur financial
sanctions. This dissuasive measure is usually ietbafter the carrying out of inspections at
workplaces by the Social Inspectorate, in accordanth Act of 30 April 1999 on the
employment of foreign worke’s This Act lists two kinds of irregularity: irrecad
employment of regularly staying foreigners (articl®, paragraph 2) and irregular
employment of irregularly staying foreigners (dgi¢2, paragraph 1). The foreigner working
without work permit and residence permit risks reiog an order to leave the territory or
being kept in a detention centre before being resddu his country of origin.

In Belgium, the fight against illegal work and saldraud is primarily under the responsibility
of federal social inspections: social inspectior=BfS Social Security, control of social laws
of FPS Employment, Labour and Social Dialogue, &mel inspection of the National

Employment Office. Concerning the detection of fgners employed irregularly, the

departments of 4 regional and community entitiesadso involved (Walloon Region, Region
of Brussels-Capital, the Ministry of the Flemish m@ounity, the German-Speaking
Community. These entities are also in charge ofythating of work permits to TCN’s.

The programme Law of 27 December 280@article 312) created the Department of
Information and Social Research (DISR) in orderatoange actions undertaken by the
aforementioned inspections services. DISR suppbdse inspection services and districts’
cells. It also prepares collaboration-protocolsweein the Federal Government and the
Regions to organize the fight against irregularknemd social fraud. Concretely, on the basis
of information collected from all inspection sems; it elaborates action plans focussing on
some activity sectors. Moreover, DISR may submdppsals to the relevant ministers to
develop the legislation in this matter and deliwpinions on projects and bills on this topic.

Detection of fraudulent means of staying

In the fight against irregular migration, Belgiantlaorities are more and more confronted
with so-called pseudo-regular migration. In orderidentify the potential fraud related to
identity, marital status, etc., one section is aftigular importance within the 10, the “Fraud”
section, and the collaboration has been strengthbatveen the different partners involved
in this fight, especially via the “Europa project”.

After having detected irregularities during the laggtion of the Law of 22 December 1999
on regularisatiof?, the “Fraud” section has been created. Since 2@6mnain task is to

BS 21 May 1999.
%8BS 28 December 2006.
%9 BS 10 January 2000.
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decide whether a residence permit has to be withrdi@n the basis of fraud detection. This
section deals only with cases of foreigners wheaaly have a right of residence.

Frauds detected by this 10’s section are genermadllyour types. The first one is fraud
discovered after regularisation. 10 has discoveled some people who have received an
authorization of stay had made false statement®ahdd given fake documents. The second
is the use of a false or a forged EU identity doenin These foreigners pretend to be
nationals of the European Union in order to fraedtly take advantage of the rights
associated with that status (free movement of perssithin the EU, extended family
reunification, social benefits, acces to the labwoarket...). Fraud is suspected in the case that
the migrant has an identity document under a differdentity than the one indicated in his
first statement or information obtained from thdige The third is linked to the marital
status (marriage of convenience or declarationudiity of marriage). In Belgium a marriage
contracted with a regular resident (national or) re@n give an authorization of stay on
Belgian territory. This authorization is closelghkied to the one of the person regularly living
in Belgium. That means that the duration of the kyoermit limits also the duration of the
legal stay of his/her partner. At last, the “Frawgdttion can decide to withdraw a residence
status after the CGRS has withdrawn the refugeessta a TCN.

In 2010, the “Fraud” section took 2,598 decisid?33 cases have resulted in the withdrawal
of residence permits, representing approximately g&rsons. The same year, the “Fraud”
section ended the stay of 81 foreigners convicfecharriage fraud. The court annulled the
marriage of those people who have obtained a nesgdpermit on the basis of a marriage of
convenience. Most cases concerned persons origgnfitm Morocco (32 cases) and Turkey
(32 as well).

The identification of fraud and the search for evide involve many institutions. In the past,
many local authorities have been confronted toousriabuses committed by foreigners who
used false or forged EU identity documents in otderegister in Belgian municipalities. To
facilitate the collaboration of these partners,h&s developed the so called ‘Europa project’
in which local authorities, Federal Police and easi 10’s sections work together. 10’s
“Inquiries Section” coordinates the project.

In case the municipal authorities have doubts alboetauthenticity of some documents
(identity documents, marriage contract...) they sanekport to the Central Office for the
Suppression of Counterfeit of the Federal Polideeylthen check the authenticity of the
documents. If the document used to register in lgi&® municipality is forged or false, a
report is directly sent to the 10’s “Inquiries” sien.

These findings give rise to both judicial and adstnative proceedings insofar as the
foreigner has committed some unlawful facts: foygerse of false documents, fraud, etc.
His/her removal is also treated with priority. Snthe true identity and, in particular, the
nationality of the irregular migrant are not suttee 10’s “DID/Identification of migrants in
prisons” section must follow a specific identifiat procedure in order to obtain the required
travel documents from the competent embassy.
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To explain the objectives and procedures of thegaiproject, the 10 organises searches on
sites, briefings included, led by experts of then@ollaboration with the Federal Police.

Control at the address to avoid overstaying

Controls at the foreigners’ address are also osganivhen an irregular migrant has received
an OLT. The local police execute these checkseatdljuest of the Office C. If an irregular

migrant does not comply with an OLT and still residin Belgium, the mayor sends a

notification to the relevant authority. Police atgenheck the foreigner’'s address in order to
eventually carry out a removal procedure.

In 2010, the Office C handled 1.405 cases. Ford@ses (40%), a control at the address was
carried out. For 848 cases (60%), no check has baeied out since it was not possible to
organise a removal. For 557 records, the policeethout 233 arrests including 137 cases for
which an effective removal could be achieved. Tlannchallenge of the “Control” section is
to improve cooperation with the police in orderttblaecks to the address can be made more
regularly.

In order to favour voluntary returns and to prevéwdt migrants overstay their visa, the

project Sefor (Sensibilisation, Follow-up and Rejuhas been elaborated. This project
intends to inform migrants in order that they le®adgium on a voluntary basis after they

receive an order to leave the territory. This prbjgased on the Circular of 10 June 2011 on
the Mayor's competence concerning the removal GfCN’® takes also into account the

regulations planned by the Return Directive. Thésite of the project is available in 22

language$!

3.4. Pathways out of irregularity
Regularisation possibilities
a) Regularisation mechanisms

There are mainly two possibilities for irregulargrants residing in Belgium to obtain a legal
status: regularisation for humanitarian reasonsegularisation for medical reasons. These
two options refer respectively to the articles sl Ster (formerly article 9, paragraph 3) of
the Aliens Act.

The original article 9.3 initially was not a regutation mechanism. It stipulated only that a
TCN already living in Belgium could in “exceptionaircumstances” apply for a residence
permit in the country itself and not in his/her noy of origin or —residence as the law
demanded. The measure was aimed on foreign wovkénsshort term residence who had
before return to their country of origin or —regide to apply for a long term permit.

OBS 16 June 2011.
L www.sefor.be
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However, the article 9.3 was increasingly used asgalarisation mechanism for foreigners
applying for a residence permit because they weteepretended to be unable to return to
their country of origin. The “exceptional circumstas” were therefore interpreted as
humanitarian reasoffs In response to widespread criticism of the latkransparency and
absence of clear criteria for eligibility, a numbar circulars were issued, in particular in
1997, 1998 and 2002 to clarify the categories amcumstances under which irregular
migrants might apply for a regularisation accordiogrt. 9.3. Eventually, an amendment of
the Aliens Act (Mammoth | - 2006) has defined twedular” regularization mechanisms for
irregular migrants.

It is important to stress that there is no leg# to regularise irregular stays in Belgium. The
act of regularisation on the grounds of art. 9.8 & successors art. 9bis and 9ter remains in
the discretionary jurisdictionppuvoir discrétionnaire/discretionaire bevoegdheidj the
authorized minister and constitutes therefore adawnot a right.

Regularisation for humanitarian reasons (articlis)9b

According to article 9, paragraph 2, of the Aligktd TCN’s must apply for a long-stay visa
at the Belgian diplomatic or consular posts compete their country of origin or their
country of residence. However, article 9bis (arelftrmer article 9.3) envisages an exception
to this general rule in the case of “exceptionatuanstances”, although without providing a
definition of this term. According to the Council 8tate, the migrant must “demonstrate that
it is particularly difficult to go back to his cotrg of origin or to a country where he or she is
allowed to stay in order to ask the relevant autlation; the exceptional circumstances
alleged by the migrant shall be considered by thikaity in each cas€’®. The admissibility

of the application is mainly based on the followmgtives: (1) an unreasonably long asylum
procedure, and (2) some urgent humanitarian simgtiThe urgent humanitarian situation
concerns a situation that could violate internaloimeaties on children's rights or human
rights if the removal would be executed. Speci@rdion is given to vulnerable groups.

Any foreigner who stays in Belgium and has an idigiatocument can lodge an application in
order to be regularized under the article 9 bighé IO considers an application admissible
and well founded, it may grant a residence peroritain indefinite or limited duration. The
residence permit of limited duration may be extehdeder certain conditions specified in the
IO’s decision.

Regularisation for medical reason (article 9 ter)

Article 9ter stipulates that any foreigner who sudffrom such a disease that it entails (1) a
real risk to life or physical integrity or (2) aalerisk of inhuman or degrading treatment when
there is no adequate treatment in his country igiroor country of stay. The foreigner must

"2 KRALER, A. & al. (2009)op cit.
3 Council of State, 26 November 2002, n°112,863.
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provide information about his illness to the 10.darticular, he has to produce a standard
medical certificate as the one attached to the RDgaree of the 22 January 201, which
mentions the disease, its severity and the negessatment.

The migrant authorized to stay in Belgium on theibaf Article 9ter receives a residence
permit valid for one year. This one becomes unéuohiat the expiration of a period of five
years after the application. The first ten yedns, Minister of Home Affairs and the IO can
withdraw the residence permit and issue an ord&awee the territory if fraud, crucial in the
granting of the authorization, is detected.

b) Exceptional regularisation campaigns

After prominent pressure from the civil sociétybased among others on long pending
asylum procedures (a result of a massive influaflum seekers) and the global rise of a
migrant population living in irregularity, the Bédgn government reacted in 1999 with a “one-
shot” regularisation programme. The programme wasdhed by an especially drafted law,
the Law of 22 December 1999 (the so called “Reggd#ion Law”). The law stipulated that
migrants living in Belgium before 1 October 1999ymae granted regularisation of their
irregular stay in the case they would fulfil onetloé following criteria:

1. Those who had applied for the status of refugekawit having received an applicable
decision within a four-year period (3 years for fes with school-attending minors)

2. Impossibility to return to the country of origin previous regular residence, because
of reasons beyond their control/

3. Serious illness;

4. Those who could assert humanitarian reasons amdirdeveloped durable social
linkages, including having lived in the country fdrleast six years

While the first and the fourth criteria are ratbased on integration features and the residence
duration, the second and the third criterion wexthar based on the impossibility or rather
problematic nature of the return.

The application process lasted for three weeksndudianuary 2000. A especially set up
independent regularization commission was in chametreat the applications and to
formulate an individual advice for the minister whimrmally decided. With the
implementation of the ‘Regularisation Commissiottie government fulfilled a central
demand of pressure groups of the civil society.iiuthe programme, a total of about 33.000
files were lodged.. Although exact numbers are awatilable, at least 40.000 persons were
regularised on grounds of the ‘Regularisation Lhetween 2000 and 2005.

™ Royal Decree amending the Royal Decree of 17 M#372aying down rules for the implementation of the
Act of 15 September 2006 amending the Act of 15dbdser 1980 on the Access to the Territory, Resiglenc
Settlement and Removal of Foreign Nation&8S 29 January 2011).

5 Besides specialised NGO's, the trade unions anmiment advocates of regularisation programmes.
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It is obvious that the “one-shot” campaign could solve the problematic of irregularity on
long terms and therefore public pressure demandew &egal criteria for regularisation. The
public debate for further measures lasted for yeaaBecting the dividing of the public
opinion concerning the topic. Especially the agsess of the regularisation programme in
2000 varied widely, expressing the demand of furfiregrammes on one side of the scale
and on the other side the rejection of any furtiegularisations measures, pointing amongst
others to overtraining-risks for the social segurdystem. The alleged pull factor of
regularisation for further irregular migration iseof the most mentioned arguments against
new programmes. Although there is no direct evidefur the pull factor theof§, a
memorandum of the Belgian minister in charge fogmnation and asylum linked the decline
of voluntary returns in 2006 and 2007 to persistamhours about new regularisation
measures’

However, in 2009 the Belgian government agreed wpoerw regularisation programme but
implemented it this time not via a law but via nestructions on regularisation criteria. The
new instructions were issued on 19 July 2009 utietitle: “Instruction on the application
of former Article 9.3 and Article 9 bis of the Ahie Act”. Like the title indicates the new
instructions added new criteria to the alreadyte)gsones as stipulated in former instructions
concerning article 9.3 and its successor artides9The following “old” criteria remained in
force and were repeated in the instructions urtefdllowing articles:

The criteria for this regularisation campaign, pled between 15 September and the 15
December 2009 inclusive, were as follows:

1. Lengthy procedures:

- 1.1. Pending asylum procedure during 3 years lfasyseekers with children)
respectively 4 years (asylum seekers without céiijir
- 1.2. Pending asylum procedure, including proaeggsibefore the Council of State (4,
respectively 5 years);
2. Pressing humanitarian situations
- 2.1. Parent of a Belgian child;
- 2.2. Parent of a child born in the European Union
- 2.3. Extended family of a European citizen;
- 2.4. Foreigners who cannot invoke a right of met{io Belgium);
- 2.5. Spouses of different nationalities who aré&ge from countries who do not permit
their family reunification (in particular when hagg a common child);
- 2.6. Foreigners receiving a pension in Belgiund arho have lost his/her right to
return;
Article 2.7 of the new criteria was a repetition réw instructions on the regularisation,
already issued on March 26, 2009 concerning asyeekers or former asylum seekers

6 Also the ICMPD could not find such evidences dgrits REGINE research project on regularisation
programmes in Europe. More about the REGINE pro@@d7/2008 and downloads of the concerning
publications are available undéttp://research.icmpd.org/1184.html

" House of Representatives$ Belgium (2008) “Note de Politique Générale de la Ministre de la Politique de
Migrations et d’Asile”, 21 Avril 2008, DOC 52 099%0, p. 12.
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(whose procedure lasted at least 1 year) with dedivending children (school-attendance
since at least 2007), who proved to be living ifgigen for a minimum of 5 years.

Only article 2.8 of the instructions was new. Nélveless article 2.8 A formed the most
important one due to its expected recourse tohie doncerning articles are formulating the
following criteria:
- 2.8 A; sustainable local anchoring (a.o. conditxd uninterrupted stay of five years);
- 2.8 B employment: applicants with an uninterrdpgtay of at least 2,5 years, who
were able to produce an employment contract adatll year duration.

The government declared this new case-by-caseangégation as temporarily, only applicable
during a period of three months (between 15.09.20@915.12.2009). Or'®ecember 2009
the instruction has been annulled by the Councbtate, stating that the instructions would
have the legal character of a decree and not ofrastnative instructions as the Secretary of
State declardd However, the Secretary of State has still therditonary power to grant
regularisations in a case-to-case procedure anidrddcto use this power to continue the
regularisation on base of article 2.8 as foreséémconsequence, all criteria mentioned in the
instructions remained in force, except article 2vBich was not applicable any more after 15
December 2009.

Like predicted, article 2.8 A, “sustainable locaichoring” formed quantitatively the most
important criterion during the regularisation pragme. According to the 10, in 2010 11.791
persons (representing 7.939 files) were regular@edgrounds of article 2.8 A. Overall,
24.199 persons were regularised in 2010.

Practices of removal

The Belgian authorities promote the voluntary netof irregular migrants. With this aim
Fedasil organises two programmes: “Return and Eatiar of Asylum Seekers ex Belgium”
(REAB) and a Reintegration Fund. The IOM’s Belg@fice is responsible for the practical
organisation of the REAB programrfeTogether with failed asylum seekers and asylum
seekers who withdrew their asylum application, gaular migrants are one of the most
prominent group of person for which the REAB pragnae is designed. In the past, also
organisations as CARITAS-Belgium, Flemish Refugegigh and CIRE' have developed
alternative projects under the supervision of Fiédas

8 Council of State, 9 December 2009, n° 198,769.

" In depth-information on the regularisation of 2G#1@ available under the specialised website “Alieaw”:
http://www.kruispuntmi.be/vreemdelingenrecht/wegmspx?id=81#nieuwe_instructies

8 More information on REAB (in English) available http://avrr.belgium.iom.int/en/about-reab.html

8. The pilot project elaborated the Flemish Refugetioh in cooperation with Ciré and Caritas was afienal
between 2005/2006 until the end of 2008.

82 For more information, please constittp:/avrr.belgium.iom.int/fr/a-propos-du-programxreab.html
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Beside this optional voluntary return, the 1O is amarge of forced removals. The
“ClID/Identification” section plays a crucial role brder to allow these repatriations. In case
the identity of some irregular migrants is not bished or these migrants do not have the
required documents to travel, the CID negotiatdh wie authorities of the country of origin
to establish the identity of these people and alita¢ appropriate travel authorizations. DID
ensures these tasks concerning individuals whorbeeived an order to leave the territory
and who are being detained in Belgian prisons ¥ahg their conviction because of criminal
facts.

In order to remove persons residing irregularlyBmigian territory and who often have no

identity documents and/or travel documents, Belgias concluded a number of readmission
agreements (and is striving to conclude furthehsagreements) with countries of origin, on

bilateral level or within the framework of both tiBenelux partnership and the European
Union. These agreements will be listed in a nextipsee 4.1.).

As aforementioned, irregular migrants might be helddetention centres awaiting forced

removal, according to the number of available @tacA set of priorities was thus established
for the detention of irregular migrants: (1) norttoaals whose entry to the country was
refused at the border, (2) those who are considased threat to public order or national

security, (3) those arrested during checks by thieqy the Public Prosecutor’s department or
social inspection and (4) those who received arraxlleave the territory and were subject to
control at their address by the ®.

Belgium distinguishes two types of detention faes: “closed centres” and “border zones”.
Persons held at border zones are not considerbdvi officially entered Belgian territory,
whereas closed centres accommodate persons whaahieaey entered the territory but are
in an irregular situation (Aliens Act 1980, art/F4art. 74/6 paragraph 1). However, in some
cases, persons who have been detained “at therbami# thus are being considered not to
have formally entered the country, can be confiirech detention centre when lengthy
detention is deemed necessary. Royal decrees (1998,and 1999) have extended the legal
framework allowing certain detention centres (Soéderzeel, Brugge, Merksplas, and
Vottem) to also be used as border zone detenti@s $or detention of “INADmissible”
migrants.

Belgium has six detention centres (often called osed centres”): (1) INAD
(INADmissisibles) in the transit zone of Brusselspért, (2) Transit centre 127 near Brussels
Airport, (3) Repatriation centre 127bis near Brisgarport, (4) ‘Centre for lllegal Migrants
in Brugge’ (CIB), (5) ‘Centre for lllegal Migrantsi Merksplas’ (CIM, near Antwerp), (6)
‘Centre for lllegal Migrants in Vottem’ (CIV, nedriege).

8 OUALI, N. & CARLES, I. (2007)Undocumented Worker Transitions. Belgium: Countepdtt (Brussels:
European Commission), retrieved August 2nd, 2011, romf
http://www.undocumentedmigrants.eu/londonmet/liplg5044 3.pdf.
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Irregular migrants detained in a detention centey @ppeal against the detention decision,
whether held in a centre based on the Belgiartaey?f or in the transit zoff2 It is the same
for families hosted in family unit&

In order to shorten the detention period, the wafrkhe CID starts even before any detention
decision is taken. As soon as a foreigner hasvedean OTL (f.i. failed asylum seekers,
people whose application for regularisation hasmbegected, overstayers) the CID contacts
the embassy, consulate or other foreign represeatat establish the identity and nationality
of the irregular migrant before potential detentitm a test phase, the CID has decided to
carry out pre-identification inquiries for a limdenumber of nationalities (people originating
from the Balkans). It wants, if possible, to getizeathis pre-identification procedure to a
maximum of nationalities in the future (in accordanvith the Sefor project).

Belgian detention practices have been at the cbmamy debates at both the national and
international level. Civil society groups, humanghts defenders, and international
organisations have criticized the country for soocmmtroversial practices, including the
detention of children, the use of transit zone nk&da centres, and inadequate information to
detainees about their legal rights. In their csiticey have been bolstered by rulings issued by
the European Court of Human Rights.

In recent years, many measures have been implethent®rder to “humanize” these

detention centres. Developments take into accaaammendations explained in detail in the
report of the Commission Vermeersch Il. These nressware, among others: better
information for detainees thanks to a brochure masg their rights, psychological

assistance and implementation of a legal advisangh

In the same vein, the project 'Special Needs'idlap specific categories of residents of the
detention centres. This project includes the foitay

— Transfer to specialized psychiatric institutions foeople who cannot receive
adequate medical supervision in a detention centre;

— Specific training for psychologists working in detien centres;

— Access to information about the rights of persaayisg in a detention centre has
been enhanced by the creation of a DVD explainigy trights in an audio version
(16 languages). This initiative was developed tabdém illiterate residents free access
to this information;

8 Royal Decree laying down the rules and regulatiamglicable to sites located in Belgium, operatgdHe
Immigration Office, where a foreign national is aeed, placed at the disposal of the Government or
maintained, under the provisions cited in the Bti4/8, paragraph 1, of the Act of 15 December0188 the
entry, residence, establishment and removal ofdoegs BS 22 September 2002).

% Royal Decree of 8 June 2009 amending the Royate®@enf 2 August 2002 on the arrangements and dperat
rules applying to sites located in Belgium, manabgdthe Immigration Office, where a foreign natibig
detained, place at the disposal of the Governmennhaintained, under the provisions cited in artic'8,
paragraph 1, of the Act of 15 December 1980 oretitey, residence, establishment and removal oidoegs
(BS 26 June 2009).

% Royal Decree of 14 May 2009 laying down the raed regulations applicable to places of accommodats
defined by article 74/8, paragraph 1, of the AcibfDecember 1980 on the entry, residence, edtaidist and
removal of foreignersBS 27 May 2009).
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— Specific additional support for the return (Fortamce, medical supervision by a
doctor and a psychologist during the return flight)

— Specific support after removal. For some peoplé sjtecial needs (mostly medical),
a follow-up is planned after the return in the doymf origin (monitoring during a
given period).In the past, Belgian authorities hala® been firmly criticized because
its practice of the detention of children. In 20@6the “Tabitha case,” the ECHR
condemned Belgium for violations of articles 3 (mlation of inhuman treatment), 5
(right to liberty and security) and 8 (right to pest for private and family life) of the
European Convention on Human Rights. This caséenglétck to 2002, concerned
the decision by Belgian authorities to detain aeryold Congolese girl who was
trying to join her mother in Canada. The girl wasfined in a closed centre for two
months without an appointed guardian and was tleg@orded back to her country of
origin.?’

In accordance with the Law of 12 January 2007 cavicg the reception of asylum seekers
and certain other categories of foreigA&ranaccompanied minors are in principle no longer
sent in one of these detention centres, but ar@ ttea so-called Observation and Orientation
Centre (OOCY¥, which are open for all unaccompanied minors migas of their
administrative status. Although these centres pemdacilities, they are secured. The regime
of these open centres is designed to offer the @ymstopriate reception to the particularly
vulnerable category of unaccompanied minors.

In October 2008, the Minister of Migration and Agyl Policy announced in a Circular Letter
her intention to reduce the number of detentionfwfilies with children and to assign them
to alternative residences (housing units) priorirthemoval. A number of housing units

equipped to accommodate families in normal surrmwgsdhave been put at the 10’s disposal.
Families are free to leave the residence, as fanasadult member is still present in the unit.
“Return coaches” assist families to prepare thenthfeir removal.

In January 2010, the ECHR ruled in a second casalvimg the detention of children in
Belgium. In the case Muskhadzhiyeva and other8gkium which is dating back to 2006, ,
the ECHR again condemned Belgium for violatingcées 3 and 5 of the ECHR for
detaining four Chechen children along with theirthes .The family had been detained in
Centre 127 bis in order to remove them to Polandeuthe EU’s Dublin Il Convention.
Although the court found the detention of the aduédtson justifiable, it ruled that in the
particular case of the detention of the childrevicdation of Article 3 took place due to the
fact that the centre in question had insufficieatilfties appropriate for children and due to
the poor health situation of the concerned childpaiditionally, the court ruled that generally
a violation of Article 5 (right to liberty and setty) took place®

87 Affaire Mubilanzila Mayeka et Kaniki Mitunga c. Rgque 2006.
8 BS,7 May 2007.

8 Article 41 of the Law of 12 January 2007.

% Affaire Muskhadizhiyeva et autres c. Belgique 2010
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| However, the court ruled, that although the reotvas lawfully detained, the detention of
her children was not lawful. Article 3 (prohibitioaf inhuman treatment) was violated
because the centre was not designed to hold chikivd because of the poor state of health of
the children at the time of their detention. A& (right to liberty and security) was violated
based on similar grounds. It is foreseen that $pdamily units within a closed environment
will be constructed in order to detain families wioo example do not comply to the rules of
staying in the “open” family units. These new faminits will fulfil the requirements as
stated in the EHRC ruling.

Specific cases
Non-removable persons

Although different measures have been developedrder to remove irregular migrants,
some of them stay on the Belgian territory and smemehow “tolerated” The reasons why
these people are non-removable are various. Hmsbe de facto elements, for instance in
case that there is no possibility of identification technical impediments such as lack of
transport capacity or closed airports prevent threeld removal. It can also be due to a
negative advice — taken by the CGRS- on the confgrof the removal order with the
Geneva Convention, subsidiary protection or arteclECHR in the case of an asylum seeker
(although this advice is legally non-binding)

Non-removable persons in Belgium (e.g.) do notixeca residence permit, although some
get a suspension of their removal order. Duringrtfi#olerated” stay, these irregular

migrants only benefit from minimal basic rights:grinciple, irregular migrants do not have a
right to social aid (cf. 2.1.). However, Belgianced policy legislation does contain certain
exceptions to this principle.

Two important remarks have to be made in this r@spe

The term “tolerated illegals” is not an officiakte of which no trace can be found in official
documents. Besides, the position of the competetitorities is that “non-removable” does
not always mean that the person in question mayetatn on a independent basis. Some
make themselves “non-removable” (for instance endase of identity concealment).

In addition, the CID now provides more qualitativeonitoring and more effective
identification records after the release of angutar migrant from a detention. If the 10
receives a positive response from the foreign aitié® after the liberation of the irregular
migrant, the case will be examined to determinetidrethe irregular migrant is still residing
and if his address is known in Belgium, in orderta#e the necessary measures for his
effective removal. In 2011, the procedures for gmd- post-identification continue to be
developed and agreements on the matter will beleded with the competent foreign
authorities.
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Unaccompanied minors

Given the increasing number of foreign minors antgBelgium without being accompanied
by a legal representative (parent or guardian)giBel authorities have developed a special
system of representation and assistance for thesegymigrants who intend to apply for
asylum in Belgium, who are deprived of visa or wdre victim of human trafficking or
human smuggling.

The main mission of the Guardianship Service (iacel since 2004) is to support the
implementation of a durable solution in the intésesf unaccompanied minors. This service
is part of the central administration of the FetlBrblic Service Justice.

The various tasks of the Guardianship Service earetumed as follows:

- to support unaccompanied minors and contact thdénodties responsible for
accommodation;

- to identify these minors;

- to recruit, approve, appoint and train tutors;

- to coordinate contacts with the authorities in geanof asylum and stay, and those in
charge of reception and accommodation;

- to coordinate and support the implementation fdueable solution for these children
as fast as possible.
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4. TRANS-NATIONAL COOPERATION IN REDUCING IRREGULAR
MIGRATION

4.1. Cooperation Agreements

In order to facilitate the return of migrants am@ &attendant formalities (identification and
issuing of travel documents), cooperation betwaehaities of host countries and countries
of origin is essential. Belgium has therefore codedd readmission agreements,
Memorandums of Understanding (MOU) or other adnaisre agreements with several
third countries to improve the effectiveness ofdtrn policy.

Benelux readmission agreements

Together with the Netherlands and the Grand-Dudhyusembourg, Belgium has concluded
numerous agreements in order to facilitate migrardtuirns and harmonise procedures
leading to repatriation. So-called Benelux readmissagreements were signed with the
following countries:

— Armenia (signing 03/06/2009 — still not ratified Bglgium on March 2010),

— Austria (signing 15/02/1965, ratification 01/04/596

— Bosnia-Herzegovina (signing 19/07/20086, ratificatii/10/2008),

— Bulgaria (signing 07/10/1998, ratification 30/05020 entry into force 01/02/2005),

— Croatia (signing 11/06/1999, ratification 22/07/206ntry into force 01/02/2005),

— Estonia (signing 03/02/1999, ratification 30/05/208ntry into force 01/02/2005),

— (Former) Federal Republic of Yugoslavia (signing0I/82002, ratification 29/04/2004,
entry into force 29/05/2004)

— France (signing 16/04/1964, ratification 16/05/1964

— Germany (signing 17/05/1966, ratification 01/07/696

— Hungary (signing 23/01/2002, ratification 26/03/306ntry into force 01/12/2003),

— Kosovo (administrative agreement, signing 12/051201

— Latvia (signing 09/06/1999, ratification by Belgiu22/03/2006 — not entered into force),

— Lithuania (signing 09/06/1999, ratification 30/08{2, entry into force 01/02/2005),

— Macedonia/FYROM (signing 30/05/2006, ratificatio8/@9/2008),

— Slovakia (signing 21/05/2002, ratification 17/03J20entry into force 01/05/2004),

— Slovenia (signing 16/11/1992, ratification 29/04J20- not entered into force),

— Switzerland (signing 12/12/2003, ratification bylgam 15/02/2006, entry into force
01/03/2007),

— Romania (signing 06/06/1995, ratification 29/04/20€ntry into force 01/10/2006),

Removals of irregular migrants are also facilitabgdthe readmission agreements negotiated
at the EU levef?

% List of agreements concluded at the European IgilleMarch 2010): Hong Kong (signing 27/11/20Ghtry
into force 01/03/2004), Macao (signing 13/10/2083ry into force 01/06/2004), Sri Lanka (signin§e¥2004,
entry into force 01/05/2005), Albania (signing 14¥®005, entry into force 01/05/2006), Russia (signi
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Bilateral readmission agreements

At the bilateral level, Belgium has concluded soM®Us on readmission. The basic
principle of a MOU is formally the same as a reashwin agreement, with the exception of
the ratification process which leads to a fastgsl@mentation of the measutfeMOUs have
been signed with the Democratic Republic of Cong0/q3/2006), Guinea (17/10/2008),
Ecuador (13/01/2009), Vietnam (19/01/2009), Burun(@4/05/2009) and Kosovo
(29/10/2009). The latter one, which foresees thermeof Kosovo citizens who reside
irregularly in Belgium, found wide response in tBelgian media due to the fact that it was
the first administrative (readmission) agreemenictwhindependent Kosovo signed. Since
then a Benelux agreement has been signed BiMag 2011. Belgian authorities are currently
in negotiation with the political authorities ofhetr countries in order to conclude MOUSs,
among others with Cyprus, Czech Republic, Algefa, Lanka, Russia, the Balkans,
Moldova, Ukraine and Pakistah.

On 9 June 2005, a readmission agreement at nafievell has been signed with Albania. .
Belgian authorities have also negotiated a polamperation agreement linked to readmission
with Malta. Signed on February 212006, it has still not entered into force.

Moreover 10 has also concluded informal agreemehtoperation with administrations of
some other countries of origin, in particular Nefaland, Niger and Tog8.

Cross-border cooperation

On 27 May 2005, Belgium signed together with Gerymapain, France, Luxemburg, the
Netherlands and Austria, the so called Prim Comwertdb step up cross-border cooperation,
particularly in combating terrorism, cross-bordeme and irregular migration. The main aim
of this Treaty is to enable the signatories to dpee the exchange of information.
Concerning the fight against irregular migratidre main objectives of the signatories are: (1)
information exchange and employment of common d@&sinadvisers to prevent irregular
migration, (2) enhancing operational cooperatiorrdlation to joint removal measures of
irregular immigrants, and (3) joint operational i@tes in the framework of police
cooperation, such as joint patrolling, person ckeakalysis teams and surveillance groups.

25/05/2006, entry into force 01/06/2007 - executiprotocol between Belgium and Russia signed on
17/12/2009), Ukraine (signing 18/09/2007, entryoinftorce 01/01/2008), Bosnia, Serbia, Montenegro,
Macedonia (signing18/09/2007, entry into force Q12008), Moldova (signing 10/10/2007, entry intaci®
01/01/2008, Pakistan (signing 26/10/2009 - not getered into force), Georgia (initialed on 26/1D20-
signing procedures in préparation).

%2 BERGANS, K., CRUYSBERGHS, W., VERBAUWHEDE, G., VBRRAELEN, K. VERSTRAETE, B. &

al. (2010)Het verwijderingsbelei@Migratie en Migrantenrecht, XIII, Brugge, Die Ky, p. 111.

% For more information about bilateral readmissigreaments concluded by Belgium, please consult the
following websites : Return Migration to the Maghre (MIREM)
(http://www.mirem.eu/datasets/agreements/belgiqeteBsiguage=en) and SPF Foreign Affairs, Foreigad@r
and Development Cooperation (http://diplomatie.hefgbe/en/treaties/belgium_as_depositary/).

% BERGANS, K. & al. (2010pp cit, p. 111.
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Although established outside the EU legal framewdhe Prim Convention was later
incorporated into the EU legal framework on thei$a$ two Decisions: (1) Council Decision
2008/615/JHA of 23 June 2008 on the Stepping upross-border Cooperation, Particularly
in Combating Terrorism and Cross-border Critrend (2) Council Decision 2008/616/JHA
of 23 June 2008 on the Implementation of Decisif082615/JHA on the Stepping Up of
Cross-border Cooperation, Particularly in Combaifiegrorism and Cross-border Criffie

4.2. Other forms of (non-legislative) cooperation wh countries
Co-management practices of border crossings

Since 2003, the Belgian Federal Police only perf&cthengen border controls on trains that
travel outside the Schengen area to the United dGnmg IncomingEurostartrains from the
UK are no longer controlled by the Belgian poligghen they leave the UK, passengers are
screened by the French police who carry out awditentry into the Schengen area. Since the
1 of April 2004 there are no checks of entry at Egostar station of Brussels-South:
French authorities carried out such checks in Landbthe “Waterloo Station” and since
2007 in Saint-Pancras International station.

An agreement was concluded between the British gration Service and the 10 by which
both services support each other with identifigatemd expulsion files. At the Brussels
Eurostarterminal the Federal Police carries out persohakks before the trains leave for
London. Additionally, agents of the UK Border Aggncarry out checks at the Brussels
terminal.

Networks of Immigration Liaison Officers

Belgian Immigration Liaison officers have elabodgten partnership with their French,
German, Dutch and Swedish colleagues, the “Comniannihg and Evaluation Platform”
(CPEP). This platform aims to develop a common wat@n methodology to monitor
individual reintegration projects .Achievementstltd CPEP Evaluation Network, are among
others: common monitoring sheets to interview biersefes in the countries of origin, a
frame to document the operational capacity of loeategration partners and a method to
conduct peer reviews and to compare the outcomesfefent projects.

Since 2009, joint police operations on the motonliraking the French with the Belgian coast
have been intensified. Coordination between Freaot Belgian police has also been
strengthened in order to dismantle smuggling omgiuns attempting to organize the
departure of migrants to the UK. Joint patrols afway police in high-speed trains on the
routes Brussels-Paris and Brussels-Lille, in paldicon the trains of the Thalys-company,
are organised.

% 0JL 210, 06.08.2008, pp. 1-11.
% QJL 210, 06.08.2008, pp. 12-72.
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Other forms of cooperation

IO actively takes part in many other activities;, &xample in the framework of the program
“Transit Migration in the Mediterranean” (MTM) catinated by ICMPD. It for instance
collaborates in the joint project of Europol, Frextand ICMPD: “Towards a Comprehensive
Response to Mixed Migration Flows”. 10 attended ¢beference of the project and followed
up with a sub-project to create a platform for miation exchange between European
countries and Arab countries around the Mediteaane

Bilateral/multilateral country agreements to aidmevals

In accordance with the Council Decision 2004/573/@cerning the organisation of joint
flights for removal?’, negotiations have been made on this topic atBieelux level to
organise joint return flights (the first removaltiaé Benelux level took place in March 2004).

Belgium is also partner of the “Core Group Courfsy Return Matters” (a group of core
countries for joint return operations). Severaleotmember states are members of the group
like Germany, Austria, Spain, France, Britain, yifalhe Netherlands, Poland, Switzerland,
Ireland and Sweden. This group exchanges informaggarding the operations of national
and joint return operations, cooperation with erslessor the practices of third countries. It
represents a platform to identify needs and oppdiés for joint flights, destinations and sets
to develop the operational planning. It provides tlecessary assistance in organising joint
return operations. It aims to develop the capadiityarticipating states to deter third-country
nationals residing irregularly, to develop assistato participating states during the pre-trip
and encourage participating states to be proautitteeir role of joint operations.

Finally, we notice that the adoption of a protobetween Belgium and the Grand Duchy of
Luxembourg regarding the transit through theirntery is being negotiated.

Exchange of know-how

Another important form of cooperation is the tramséf competencies, for example in the
form of twinning projects. One project is espdgia¢levant in the framework of this study.
After the European Commission had chosen the IQragct leader, the second European
Twining project began in June 2009. The objectifvthis project was to strengthen Bulgarian
immigration policy practices, including the implemation of new EU directives on
procedures and methods regarding apprehensioreamal/al of irregular migrants.

One I0’s officer worked as “Resident Twinning Adwi% in Sofia. 10’s officers also
conducted short-term missions to Bulgaria to organseminars, provide assistance in
interceptions and special flights, issue instruwiand internal disseminations during training

%7 Council Decision of 29 April 2004 on the organisatof joint flights for removals from the territpof two or
more Member States, of third-country nationals vahe subjects of individual removal orde@J(L 261/28,
06.08.2004, pp. 28-35).
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courses organised in all regional sections of thig&ian Immigration Office. On the other
hand, Bulgarian officers have visited Belgium.

Two major projects, involving the 10, are under wayseorgia. Firstly, the project “Support
Reintegration of Georgian Returning Migrants an@ timplementation of EU-Georgia
Readmission Agreement” aims to strengthen migratianagement by increasing the
building capacities of competent authorities in @& This project, elaborated and
implemented in collaboration with the Czech RepuyblFrance, Germany, Italy, the
Netherlands, Poland, Romania and Sweden, is bastdee components:

— Capacity building of the competent Georgian autlewiregarding the management of
return migration and readmission;

— Supporting the social and economic reintegratiorGebrgian citizens who return on a
voluntary or forced basis from a EU member statetloer geographic regions;

— Design and implementation of information campaidmsthe Georgian Diaspora, the
relevant Georgian agencies and the Georgian papligon.

Together with Czech Republic, the Netherlands amidrél, Belgium (10), is also part of the
project “Support to the Government of Georgia toe implementation of the Readmission
Agreement with the European Union". This projechsito favour the capacity building of
different Georgian actors in charge of the effextimplementation of readmission
agreements with the EU: the Georgian National Regi&CRA), the Georgian Ministry of
Internal Affairs and the Georgian Ministry of FayeiAffairs (MFA). To this end, various
actions were undertaken, among others the formalizaf administrative procedures for the
identification of Georgian citizens residing irréglly in a Member State, the development of
appropriate software for handling requests for maagion or the elaboration of a training
manual and staff training institutions (CRA and MFA

Information sharing

The communication of reliable information is essdrfor the countries that are part of the
Schengen zone. On Belgian initiative, a sharedbda& has been set-up in Kinshasa, a
location which was chosen due to (1) the high maggapressure from is the DRC towards
Belgium (2), to the fact that in accordance withcée 22 of the new Visa Code, the Belgian
authorities must be consulted on any visa apptinatitroduced by a Congolese citiz&n
This database includes the names of persons (1) eh@account of an irregular stay or a
rejected asylum application, were sent back tor tb@iintry of origin, (2) who have already
received a negative answer to a visa applicatior(3pwho had submitted false or forged
documents in their visa application. Various Scleengartners also present in Kinshasa, like
Dutch, French, German, Greek, Italian, Portugu8panish and Swiss embassies, can consult
this database. They have also the possibility théa new data.

% Belgian authorities must also be consulted bei&meing visa to Rwandan citizens.
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4.3 Cooperation with EU or international organisatons

Created by the Regulation of 26 October 2004, tm@iean Agency for the Management of
Operational Cooperation at the External BorderthefMember States of the European Union
(Frontex) plays a major role as a platform for élxehange of good practices concerning joint
flights and to obtain travel documents. The pasi ywars, Belgium took part in 4 secured

flights: two flights in 2009 with Nigeria as destiion, of which one was organised by the
Netherlands and a second one by Austria; and agaiflights in 2010, both organised by the

Netherlands. Of the latter ones, the first fligrasadestined for Nigeria and the second both
for Cameroon and again for Nigeria. In total, 78e were removed.

For many years Belgian authorities work in closkaboration with the IOM. Together they
have developed the project REAB that aims to fatéi the voluntary return of (irregular)
migrants and their successful reintegration in rtremuntries of origin. IOM is also a
privileged partner of the Immigration Office forethmplementation of prevention campaigns
in the countries of origin.

44



5. IMPACT OF EU POLICY AND LEGISLATION

EU policy and legislation have an important impant measures developed in Belgium to
prevent, address and detect irregular migration. cAantry within the Schengen area,
Belgium has nowadays “only” 13 external borders @r borders, six sea borders and one
land border). Consequently, staff resources anknieal equipment are focussed on these
locations.

As aforementioned, Belgian policy towards irregutaigration has been enforced since the
beginning of the 1980s and by enforcement of then?d Act. The use of detention became a
cornerstone of the Belgian policy in the fight awgi irregular migration. EU policy
developments have had a clear impact on this idsoeinstance, in accordance with EU
policy, Belgian authorities have created a commisdor complaints intended exactly to
receive complaints of people kept in detention mntDecisions of the European Court of
Justice have had also an impact on this issue, @motimers concerning the detention of
children pending their removal.

As already mentioned, article 22 of the new Visal€allows States, regardless of any prior
notification, to refuse entry or visa issuance abbt on the basis of preliminary consultation.
Belgium has asked to be consulted in case of osiz# Democratic Republic of Congo and
Rwanda, two countries from which an important migmna pressure to Belgium is noticeable.
Given the specific political context in Belgiumamsposition of more recent European
directives in Belgian legislation has been delay#d. in particular the case for the EU
directive 2009/52/EC providing for minimum standamh sanctions and measures against
employers of irregularly staying third-country matals. However this directive has already
drawn the attention of several Belgian social a&ctofhey fear that the obligation of
employers to control the residence permits of thwrkers shall increase the vulnerability of
undocumented workef&.The purpose of this directive is to reduce emplegnhopportunities
for undocumented workers, with the hope of reduding number of irregular migrants
tempting to come to the EU.

Concerning the Return Directive, the Belgian CouotMinisters approved a bill on"July
2011 transposing the European Return Directiveheneixpulsion of irregular residents into
Belgian law. In accordance with the European divectBelgium already favours for some
years assisted voluntary returns. On Belgian Jetle® 2 main changes will be the
introduction of (also for non-public order cases)eaentry ban and the prolongation of the
period during which an order to leave the territoay not be executed (the latter has to allow
a better preparation for a AVR or independent rgtur

% Common position of PICUM, ENAR and SOLIDAR on theposal for the directive: “Employers' Sanctions
Directive: Will migrant workers pay the price ofefh exploitation?”, retrieved 24 August 2011, from
http://www.orcasite.be/?id=105
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Implementation of some important practical measuras been achieved thanks to EU
financial support, especially by means of two sfpedunds: the Return Fund and the
External Borders Fund (as part of the general pmogne “Solidarity and management of
migration flows”).

The general objective of the Return Fund is to supghe efforts of Member States to
improve the management of return in all its dimensithrough the use of the concept of
integrated return management, with a preferencevétuntary return and with a view to

support a fair and effective implementation of commnstandards on return.

The European Return Fund supported important pojeeveloped these last years in
Belgium. In the framework of the programme “Solilaand management of the migration
flows” the implementation of the Observation ande@tation Centres (OOC) and alternative
accommodation for families in detention centresraost noteworthy. The program “Special
needs” has helped the 10 to develop concrete asthisable projects for some families in
their country of origin. Also as part of the EurapeReturn Fund, training was given to courts
and social services in prisons, together with mathger initiatives The External Border Fund
aims to: (1) improve the efficiency of the admirasitve organisation, especially thanks
information exchange, statistical collection andrdination between border crossing points,
(2) improve the management of migration flows aemal borders, especially by effective
consultation of the European information system&S (&nd VIS) and collaboration in
detection of forged or false travel documents, fBndardize the implementation of EU
legislation, for instance through promotion of tee of the practical handbook for border
guards and (4) enhance the activity of consulaviees, including reinforcement of the
operational capacity of the network of immigratikeison officers and the development of
common consular offices. Actions that have beetasusd by this fund are among other the
implementation of the “Maison Schengen Kinshaséit Organisation of a ministerial
conference on “Unaccompanied minors/ children éngsthe external borders of the EU in
search of protection” organised by the Belgian ideexcy of the EU and the installation of
“field workers” to support consular staff, the irapientation of the VIS, Finally, we can
mention that some European legislative and politdevelopments have had unexpected
pernicious effects in Belgium. On 30 November 200% EU Council of Ministers for
Interior and Justice abolished visa requirementsciiizens of the Republic of Macedonia,
Montenegro, and Serbia for stays of less than threeths. In consequence, many migrants
originating from these countries came into Belgium order to apply for asylum.
Transposition of directive 2004/38/EC introduce@ ttoncept of “legal cohabitation” in
Belgian legislation. Since then, IO’s civil servarttave noticed the fraudulent use of this
legal provision by some irregular migrants in ortieobtain a residence permit.
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6. STATISTICS ON THE IRREGULAR MIGRANT POPULATION

Remark: A part from table 7 (irregular employment), tleusce of all data is the Immigration Office.
For tables 1 to 5 and as from 2008, the same dmtdéen sent to Eurostat in the framework of the
‘Regulation on Community Statistics on migratiord amternational protection’.

NA means “not available”.

Table 1. Third country nationals found to beillegally present

Table 1.1: Overall trend

Table 1.2: Age of migrants found to be illegally pesent

Table 1.3: Sex of migrants found to be illegally pgsent
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Table 1.4: Main 10 countries of citizenship

S B0 e Og\lame of the Name of the Name of the
Szl cp.untry qf Total cp.untry qf Total cp.untry qf Total
citizenship citizenship citizenship

1st main MA 2 14B MA 1934 MA 1 690
2nd main DZ 1640 DZ 17712 DZ 1648
3rd main IN 150P IN 1488 IN 1186
4th main RO 1315 PL 115 RS 1111
5th main PL 1233 BG 899 BR 135
6th main BG 1133 BR 854 1Q o81
7th main BR 67§ 1Q 616 AF 419
8th main 1Q 560 PS 486 PS B74
9th main CS 449 CS 4p5 RU 301
10th main TR 384 RU 363 PK 455
S S0 e Og\lame of the Name of the Name of the

" ) country of country of country of
Sl g citizenship citizenship citizenship
1st main DZ 2426 MA 2 445 DZ 2 6P5
2nd main MA 2 03pb DZ 2 295 MA 2 180
3rd main IN 161p IN 9g5 IN 56¢0
4th main 1Q 86p AF 805 PS 410
5th main BR 57D BR 560 1Q 4b5
6th main PS 540 PS 520 BR 115
7th main AF 44D 1Q 435 TN 410
8th main TN 34D TN 405 AF 3p0
9th main RS 3355 TR 300 IR 65
10th main RU 315 CL 210 TR 260
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Table 2: Third country nationals refused entry at the external borders

Table 2.1: Overall trend

* Number of grounds for refusal (number of TCN refdentry: 1 383)

Table 2.2: Grounds for refusal

NA NA NA 85 365 50
NA NA NA 345 195 29
NA NA NA 225 45( 219
NA NA NA 0 65 q
NA NA NA 375 59( 82D
NA NA NA 5 30 44
NA NA NA 55 275 140
NA NA NA 8C /< 11¢
NA NA NA 0 5 9

Table 2.3: Type of border where refused entry
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Table 2.4: Main 10 countries of citizenship of thid-country nationals refused entry

Position of the country o ame of the Name of the Name of the
citizenship cp.untry gf Total cp.untry gf Total cp.untry qf Total
citizenship citizenship citizenship
1st main UNK 391UNK 509 UNK 404
2nd main BG 16RO 192 MA 114
3rd main RO 148G 142 TR 108
4th main CD 10[CD 114 CD 8(
5th main CN 96TR 91/ CN 44
6th main TR 9/CN 759 AO 44
7th main AO 4PSN 49 SN 39
8th main SN ACM 48 CM 35
9th main Cl 38A0 47 GN 34
10th main RW 3[IVIA 37 LI 29
* EU-citizens included and possibility of multiptefusals (for same persons).
Estton o s coumiy 0{\lame of the Name of the Name of the
. . country of [Total country of [Total country of [Total
e citizenship citizenship citizenship
1st main CD % CD 230 MA 285
2nd main MA 9 TR 205 TR 1p0
3rd main CN 8b MA 190 CD 120
4th main TR 8p LK 140 RS 1Dp0
5th main SN 8D SN 115 CL D5
6th main GN 5D 1Q 95 10Q 95
7th main CL 3p CN 15 MK g5
8th main Cl 3P GN g5 AO 10
9th main IN 30 IN 6p GN 10
10th main LK 34) AO 6D SN $0

50



Table 3: Third country nationals ordered to leave (after being found illegally present)

Table 3.1: Overall trend

Total number of third-

country nationals

ordered to leave (after 37 54 429 30 582 32 680 27 P80 28 195
being found to be

illegally present)

* Not possible to distinguish between persons (ipigitremoval orders included); not possible to edel EU-citizens;
accompanied minors not included (not available¥. aAconsequence, the data of the period 2005-2@0704 comparable to
the period 2008-2010.

Table 3.2: Main 10 countries of citizenship of thid-country national ordered to leave

[ w05 ] a8 ] a0

P o e soi) Name of the Name of the Name of the
" . country of [Total country of [Total country of [Total
BT citizenship citizenship citizenship
1st main NA NA NA NA NA NA
2nd main NA NA NA NA NA NA
3rd main NA NA NA NA NA NA
4th main NA NA NA NA NA NA
5th main NA NA NA NA| NA NA
6th main NA NA NA NA| NA NA
7th main NA NA NA NA| NA NA
8th main NA NA NA NA| NA NA
9th main NA NA NA NA NA NA
10th main NA NA NA NA NA NA
Fostion afile coui) Name of the Name of the Name of the
" . country of |Total country of |Total country of |Total

G citizenship citizenship citizenship
1st main MA 3 78p MA 4015 MA 4 615
2nd main DZ 28% DZ 4015 Dz 4 455
3rd main IN 208D IN 16415 RU 1 1p0
4th main CD 1506 AF 1545 1Q 1035
5th main RU 1445 10Q 11B5IN g70
6th main 1Q 143D RU 975 XK 8p5
7th main BR 1300 PS 8p0 CD $45
8th main RS 1145 BR 8IL5 RS $15
9th main IR 1026 CD 715 AF 7P5
10th main AF 97p IR 795 PS 185
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Table 4: Third country nationals returned following an order to leave

Table 4.1: Overall trend

Total number of third-country

country following an order to
leave

nationals returned following ar 6 565 6 62P 4311 3965 4 ()60 4415
order to leave

Number of third-country

nationals returnetb a third NA NA NA 3 845 3 90% 4200

* EU-citizens and Dublin-cases are included, whissisted voluntary returns are excluded. As aemprence, the data of
the period 2005-2007 are not comparable to the@g&008-2010.

Table 4.2: Main 10 countries of citizenship of peisn returned

Position of the country of Name of the Main country Main country
citizenship c.o.u ntry (.)f Total of citizenship Total of citizenship Total
citizenship

1st main RO 1432 RO 14p6 BR $67
2nd main BG 13M BG 90 MA 2|78
3rd main PL 1013 PL 861 AL 2IL6
4th main BR 1008 BR 619 RU 145
5th main AL 367 RU 340 TR 118
6th main MA 326 MA 27p CS 101
7th main SK 31B AL 249 1Q T8
8th main UA 295 SK 208 CD yO
9th main TR 27f CS 152 UA 63
10th main RU 210 TR 143 NG 59
Sshion aifiie Saving o Name of the Name of the Name of the

. . country of |Total country of |Total country of [Total
citizenship citizenship citizenship citizenship
1st main BR 1125 BR 1 2p5 BR 1150
2nd main RU 286 UA 345 UA 365
3rd main MA 27 MA 26p MA 326
4th main UA 265 MN 170 XK 310
5th main AL 1790 RU 155 MK 210
6th main AM 150 AL 13p RU 2(0
7th main RS 140 XK 135 AM 140
8th main MN 130 AM 8p GE 135
9th main NG 126 MD 85 RS 1p5
10th main TR 106 TR $5 AL 110
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Table 5: Third country nationals whose application for asylum has been rejected

Table 5.1: Overall trend

Table 5.2: Sex of migrant whose application for asym has been rejected

Table 5.3a: Main 10 countries of citizenship of agants whose application has been rejected in

the first instance

1st main RU 1745 RU 1 7B5 XK 1 680
2nd main RS 1 170 AF 9b0 AM 1 420
3rd main AF 66p XK 9590 RU 14p0

4th main CD 625 AM 845 RS gho
5th main IR 57b IR 690 AF 750
6th main 1Q 54F CD 645 GN 6B5
7th main SK 47p RS 500 CD 475
8th main GN 406 1Q 515 IQ 450
9th main AM 27% SK 4d5 MK 345

10th main Sy 23 GN 440 IR 5
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Table 5.3b: Main 10 countries of citizenship of apjicants whose application has been rejected
following a final decision

Position of the Name of the Name of the Name of the

country of country of [Total country of [Total country of |Total

citizenship citizenship citizenship citizenship

1st main CD 540 RU 1485 RU 955
2nd main RU 485 XK 440 AM 835

3rd main RS 310 CD 460 RS 125
4th main AF 24b AM 410 CD 560

5th main 1Q 23p AF 405 XK 515

6th main CM 22D 1Q 345 MK 460

7th main IR 22D IR 335 GN 3B5
8th main GN 21D RS 300 AF A75
9th main RW 16b CM 145 CM 2110
10th main AO 150 GN 170 1Q 215

Table 6: Humanitarian regularisations

Table 6.1: Overall trend - People regularised

Total numbe

of third-

country

nationals

regularised 11 63( 10 207/ 11 385 8 369 14 B30 241199
Table 6.2.: Number of regularisation applications ly procedural type

Article 9 bis 53t 12 95¢ 17 65° 30 28¢
Article 9 ter 1 33¢ 5 42¢ 8 57¢ 6 55¢
Former _ |

article 9.3 15 92 12 66|/ 12 010

Total 15 927 12 66)7 13 883 19 371 26 232 36|848

54



Table 7: Third country nationals employed irregularly

Source: Department of Information and Social Research (8erd’Information et de Recherche Sociale/
Sociale Inlichtingen- en Opsporingsdienst)

Table 7.1: Overall trend

Table 7.2: Type of offence in accordance with Acif 30/04/1999
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Table 7.3: Offences according to activity sectors

NA NA 20¢ 12¢ 62 51
NA NA 4 1< 4< 5t
NA NA 4 4 £ 28
NA NA 85: 76( 56¢ 33t
NA NA 6€ 4< 8( 7€
NA NA 3¢ 5t 2z 34
NA NA 180 176 216 23
NA NA 647 648 56 54
NA NA 44 3t 12 1t
NA NA 31 2€ 1€ 17
NA NA 71 7< 4 82¢
NA NA 11 24 2¢ 1€
NA NA NA 34 33 34
NA NA 23¢ 15¢ 114 171
NA NA 458 49i 99z 122
NA NA| 288 269] 280 364t
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Table 7.4.: Main 10 countries of citizenship of thid-country nationals employed irregularly
(article 12/1 of théAct of 30 April 1999 on the employment of foreigronkers,employment of
irregularly staying foreigners)

[ 205 [ 206 | 2007 ]

Name of Name of Name of
Position of the country of citizenship |the Total [the Total |the Total

country country country
1st main NA NA NA NA PL 557
2nd main BR 33]
3rd main BG 298
4th main RO 18]
5th main CN 144
6th main IN 140
7th main MA 109
8th main TR 94
9th main PK 63
10th main NE 24

| 2008 | 2000 [ 2010 |

Name of Name of Name of
Position of the country of citizenship |the Total [the Total |the Total

country country country
1st main PL 487 RO 402 BR 484
2nd main BR 280 BG 394 RO 326
3rd main BG 27D BR 238 MA 289
4th main RO 247 PL 209 BG 324
5th main CN 156 MA 147 EC 2p3
6th main MA 142 CN 154 CN 185
7th main TR 9L IN %P IN 90
8th main IN 8B TR d PK $0
9th main DZ 48 PK 48 TR 7
10th main PK 4 DZ 46 DZ 144
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Table 7.5.: Main 10 countries of citizenship of thid-country nationals employed irregularly
(article 12/2 of théAct of 30 April 1999 on the employment of foreigronkers,employment of
regularly staying foreigners)

[ 205 [ 2006 | 2007 ]
Name of Name of Name of
Position of the country of citizenship |the Total [the Total |the Total
country country country
1st main NA NA NA NA PL 44y
2nd main BR 33]
3rd main BG 253
4th main RO 157
5th main IN 113
6th main CN 94
7th main MA 84
8th main TR 6]
9th main PK 51
10th main RU 24
Name of Name of Name of
Position of the country of citizenship [the Total the Total the Total
country country country
1st main PL 3¢ BG 320 BR 173
2nd main BR 27 RO 285 RO 3450
3rd main BG 2441 BR 232 MA 242
4th main RO 201 MA 142 EC 2P1
5th main CN 127 PL 137 BG 166
6th main MA 118 CN 126 CN 152
7th main IN 77 IN 8F IN g6
8th main TR 7P TR q9 PK B4
9th main DZ 4P PK P TR T2
10th main PK 3B DZ 40 DZ 43
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7. CONCLUSIONS

In Belgium, the legislative framework foresees eliént legal ways of entry onto the national
territory. However some third-country nationalsysta reside in Belgium irregularly, that
means that they do not meet (anymore) the criterigentry, stay and/or establishment as
defined by the Aliens Act.

Indeed, the expression “irregular migrant” refersrtany different migratory trajectories and
categories of people: people who entered clanddgtim Belgium, overstayers, rejected
asylum applicants, people who obtained authorinalip fraudulent means, unaccompanied
minors, victims of human trafficking, migrants waor§ irregularly... Various amendments,
decrees, circulars or instructions have tried tprowe the means to combat the phenomenon
of irregular migration. Especially, we can highligln this context the legislative
developments to detect various fraudulent misusésgal regulations. Regulations have also
been adopted in order to offer protection to vl categories of migrants like sick persons
or unaccompanied minors.

Beside legislative aspects, the fight against ulagmigration is also based on effective
practical measures. These measures are essefzsfd on six different approaches: (1)
prevention, (2) coordination between the variousonal actors, (3) detection of pseudo-legal
migration, (3) efforts to reduce the informal ecomng (4) removals (voluntary or forced), (5)
regularisation and (6) international cooperation.

Effectiveness of these measures is constantly ateduand improved by the different

partners. Within their administration itself, orrohg round tables gathering them, they share
information and elaborate strategic action planesi@es this rationalist logic, irregular

migration is composed of individuals with differeife courses and migratory trajectories.

Many Belgian civil society organisations point othtis reality and plead for a more

comprehensive approach of this phenomenon.

The impact of EU developments on the Belgian frapréwand situation on irregular

migration is considerable, not only via the adaptad numerous legal EU instruments but
also via practical and administrative cooperatianmis. Also the ECHR had via its

jurisprudence an important role and let in someesas/en (indirectly) to the adaptation or
creation of new legislative norms and/or structurnes particular for vulnerable groups

(unaccompanied minors; families with children;...).

Return remains one of the key issues in the paleyelopment towards (the reduction of)
irregular migration. The fact is that an incomplegturn policy causes in two ways a rise in
the number of irregular migrants: a regressionhe teduction of the stock of irregular

migrants and possible pull-factor for new irregutagrants. Also in this sense it is important
to further support AVR-programs and to pursuit wyati cooperation with countries of origin

and transit, and this not only to resolve the doeni@tion issue in the return process.

59



8. BIBLIOGRAPHY

ADAM, |., BEN MOHAMMED, N., KAGNE, B., MARTINIELLO, M. & REA, A. (2002).
Histoires sans papier@ruxelles: Vista)

ADAM, I. (2002) “The social and economic situatiohundocumented migrants in Belgium”
in: PICUM (Ed.) Book of Solidarity: Providing Assistance to Undoemted
Migrants. Vol. 1: Belgium, Germany, the Netherlaralsd the United Kingdom
(Brussels: PICUM), pp. 16-20.

ADDE (2010) “Info regularisation de séjoullewsletterJanuary), p. 4.

BERGANS, K., CRUYSBERGHS, W., VERBAUWHEDE, G., VERBAELEN, K.
VERSTRAETE, B. & al. (2010Het verwijderingsbelei@Migratie en Migrantenrecht,
XIll, Brugge, Die Keure).

BEYS, M. (2008) “La directive européenne sur leovetdes migrants en séjour irrégulier”,
Parole a I'exil: Faits et signaufJanuary-June) (Brussels: Caritas Internatiopal) 4-
21.

BIGO, D. (2002) “Security and Immigration: TowardCaitique of the Governmentality of
Unease”Alternatives: Global, Local, Politica27, Special Issue, pp. 63-92.

CEOOR (2008) “L’adoption de la “directive retouralBelgique ne doit pases prévaloir
pour adopter des mesures moins favorables aux étrangers”, retrieved from 5th
September 2011, from
www.diversiteit.be/diversiteit/.../Commentaire%2@ditive%20retour0.pdf

CHOLEWINSKI, R. (2005)Study on obstacles to effective access of irreguigrants to
minimum social rightgStrasbourg: Council of Europe Publishing).

Co-operative (2008) “Faire valoir ses droits entefermé. Un état des lieux de l'acces a
I'aide juridique dans les centres fermés pour @ess en Belgique”, retrieved"duly
2011, from http://www.aideauxpersonnesdeplaceesd®miiridcentrefermintegr. pdf

CRAENEN, S. & RENDERS, C. “Immigration in Belgiunpp. 44-46.

DISR (2008)Les services de lutte contre le travail illégalletfraude sociale(Brussels:
DISR).

EMN — Belgian Contact Point (2008)egally Resident Third Country Nationals in Belgi:
State approaches towards them and their profile smdal situation(Brussels: EMN
- Belgian Contact Point), retrieved June 24, 2011from
http://www.emnbelgium.be/publication/illegally-réeint-third-country-nationals-

belgium-emn

EMN — Belgian Contact Point (2009he Organization of Asylum and Migration Policies i
Belgium (Brussels: EMN — Belgian Contact Point), retrie@g June 2011, from
http://www.emnbelgium.be/sites/default/files/publions/org._of migration_and_mi
gration.pdf

60



FOBLETS, M.-Cl., VANHEULE, D. & LOONES, S. (2003 Convention internationale de
ONU de 1990. Conséquences juridiques d'une iion belge : une étude
exploratoire (Leuven & Antwerp: Katholiek Universiteit van Leeiw & Universiteit
van Anstwerpen).

GUILD, E. (2004) ‘Who is an irregular migrant?’ irBOGUSZ, B., CHOLEWINSKI, R.,
CYGAN, A. & SZYSZCZAK, E. (eds.)lrregular Migration and Human Rights:
Theoretical, European and International Perspedieeiden : Martinus Nijhoff
Publishers).

House of Representatives of Belgium (2008) “Note de Politique Générale de la Ministre de la
Politique de Migrations et d’Asile”, 21 Avril 2008,0C 52 0995/020.

HUBERT, Le statut administratif des étrangers apggseformes du 15 septembre 2006

JAMIN, Ch. & PERRIN, N. (2005)Les politiques publiques en matiere d’enfance et de
jeunesse au XXeme siecle, en Belgique et en Comitdufrancaise(Bruxelles:
Communauté Francaise de Belgique.

JANDL, M., VOGEL, D. & IGLICKA, K. (2008) “Methodabgical Issues in Irregular
Migration Research”, Research Paper, CLANDESTINOd&umented Migration:
Counting the Uncountable, retrieved ™ 7 July, 2011, from
http://clandestino.eliamep.gr/category/irregulagration-ethics-in-research

KAGNE, B. & MARTINIELLO, M. (2000) Easy Scapegoats: Undocumented Immigrants In
Europe — Belgian repoiBrussels : King Baudouin Foundation).

KAIZEN, J. & NONNEMAN, W. (2007) “Irregular Migratn in Belgium and Organized
Crime: An Overview” International Migration45 (2), pp. 121-146.

KRALER, A., BONJOUR, S. & DZHENGOZOVA, M. (2009) ‘®gium” in: BALDWIN-
EDWARDS, M. & KRALER, A. (Eds) Regine — Regularigats in Europe
(Amsterdam: European Commission/ Amsterdam UnityeRiess), pp. 187-200.

LEMAN, J. (1997) “Undocumented migrants in Brusselwersity and the anthropology of
illegality”, New Communit23(1), pp. 25-41.

MARTINIELLO, M. & PERRIN, N. (2009), « Immigratioret diversité en Belgique » in :
BEAUFAYS, J. & MATAGNE, G. (eds)La Belgique en mutation. Systemes
politiques et politiques publiques (1968-200Bjuxelles, Bruylant), pp. 217-251.

MERLINO, M. & PARKIN, J. (2011)Irregular Migration in Europe: EU policies and the
Fundamental Rights GafBrussels: Centre for European Policy Studiedyjeneed
September 2%, 2011, from http://migration.etuc.arg

OUALI, N. & CARLES, I. (2007)Undocumented Worker Transitions. Belgium: Country
Report (Brussels: European Commission), retrieved Aug@® 2011, from
http://www.undocumentedmigrants.eu/londonmet/lipig5044 3.pdf

PERRIN, N. (2009) “Le chiffre : 110 000 sans-pagieMigrations Magazinel, winter
2009-2010, pp. ????

61



PERROUTY, P.-A. (2010) “Directive retour: le nivethent par le bas”’Migrations /
Magazine3, pp.30-31.

PHALET, K. & KREKELS, B. (1998) “Immigratie en ingeatie” in. SWYNGEDOUW, M.
& MARTINIELLO, M; (Eds.) Belgische toestanden. De lotgevallen van een klaine
culturele democrati¢Antwerpen: Standaard Uitgeverij), pp. 151-164.

PICUM (2009)Undocumented and Seriously Ill: Residence PermitdMedical Reasons in
Europe(Brussels: PICUM).

PICUM (2010) 2010 — PICUM’'s Main Concerns about the Fundamer®Raghts of
Undocumented Migrants in EuroggBrussels: PICUM), retrieved July'12011, from
http://picum.org/picum.org/uploads/publication/Amth20Concerns%202010%20E
N.pdf.

REA, A., GODIN, M., MARX, I., VERBIST, G. & CORLUYY. (2008)Bebre & After: La

situation sociale et économique des personnes ayant bénéficié de la procédure de
régularisation en 2000 (Brussels: Centre for Equal Opportunities and Opijposto
Racism).

SCHMITT, P. & PARMENTIER, S. (2009Yhematic National Legal Study on rights of
irregular immigrants in voluntary and involuntaryeturn procedures Belgium
(Leuven: Katholiek Universiteit van Leuven), rewgel July &, 2011, from
http://www.law.kuleuven.be/linc/onderzoek/Returmgedures. pdf

VAN MEETEREN, M., VAN SAN, M. & ENGBERSEN, G. (20Q7rreguliere immigranten
in Belgié Inbedding, uitsluiting en criminaliteit (Rotterdarkrasmus Universiteit
Rotterdam).

VAN PUYVELDE, S. (2010) ‘Réunions LOinforevue(numéro spécial), p. 31.

VERBAUWHEDE, G. (2009) “Identification des étrangeldne des pierres angulaires d’'une
politique de renvoi efficacel,e journal de la policeél, pp. 25-29.

WATHELET, M. (2011) “Migratie- en asielbeleid — Rajue de migration et d’asile: 2010
Balans— Bilan”, retrieved September 18th, 2011, mfro
http://www.melchiorwathelet.be/uploads/Docs/1101 P9%M%20bilan%202010%2
03.0%20FR.pdf

WETS, J. (2011)Annual Report on Migration and International Protiea Statistics for
Belgium. Reference Years 2009 and 2(Br@issels: European Migration Network).

62



